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1 Filed Jul 5 1950 

UNITED STATES DISTBICT COUET FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 1655-50 

Poliak, et al., Plaintiffs, 
v. 

Public Utilities Commission, et al., Defendants. 

Civil Action No. 1694-50 
Transit Riders Association, Plaintiff , 

v. 

Public Utilities Commission, et al., Defendants. 

Civil Action No. 1716-50 
Paul Nathaniel Temple, Plaintiff, 

v. 

Public Utilities Commission, et al., Defendants. 


Opinion of Court 

Tamm, J: I will pass on the motions at the present time. 

Consolidated for the purpose of argument before the 
Court today are motions to dismiss filed by the Public 
Utilities Commission, the Capital Transit Company and the 
Washington Transit Radio, Incorporated, in actions en¬ 
titled Poliak, et aL v. Public Utilities Commission, Transit 
Riders’ Association v. Public Utilities Commission, and 
Temple v. Public Utilities Commission. 

There are several points with reference to the status of 
the individual plaintiffs that arise, particularly in the cases 
of Transit Riders Association v. Public Utilities Commis¬ 
sion and Temple v. Public Utilities Commission, upon which 
the Court does not believe it is necessary to pass at this 



3 


time because of the Court’s desire to treat the motions 
upon what appears to the Court a fundamental point that 
is common to all three cases. 

The Court, as I indicated at the opening of this hearing 
this morning, has spent the better part of several days re¬ 
viewing the memorandum of points and authorities sub¬ 
mitted by counsel representing the parties in all three cases. 
The Court has reviewed the vast majority of the cases cited 
by counsel in connection with their positions on the vari¬ 
ous motions. The Court has reviewed the basic law, start¬ 
ing with the statute under which the action was 
4 taken, and going back to determine what constitutes 
the right of privacy on which a person believing his 
right of privacy would be predicated may bring suit 

The Court from its study of all the facts and elements of 
these cases is of the opinion that basically there is no legal 
right of the petitioners in any three of these cases which 
has been invaded, threatened or violated by the action of 
the Public Utilities Commission and, accordingly, the Court 
will grant the motion of the Commission to dismiss in all 
three cases. 

Mr. Segal: If the Court please, this may be in excessive 
caution, but sometimes it is necessary to give notice of 
appeal as provided for by the statute. 

The Court: It isn’t necessary. Counsel will submit the 
necessary orders. 


CERTIFICATE OF COURT REPORTER 

I, Ralph E. Minier, an official reporter for the United 
States District Court for the District of Columbia, do 
hereby certify that the foregoing is the official transcript 
of the Opinion of the Court in the above-entitled actions. 

Ralph E. Minteb, 

Official Court Reporter . 
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5 Filed Apr 13 1950 

IN THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OP COLUMBIA 

Civil Action No. 1655-’50 

Franklin S. Pollak, Petitioner 
1333-27th Street, N.W. 

Washington 7, D. C. 

and 

Guy Martin, Petitioner 
3117 Woodley Road, N. W. 

Washington 8, D. C. 

Against 

Public Utilities Commission op the District op Columbia 

and 

James H. Flanagan, Gordon R. Young and Kenneth W. 
Spencer, constituting the Public Utilities Commission 
of the District of Columbia, Respondents 

Petition of Appeal by Franklin S. Pollak and Guy Martin 
From Order No. 3612 of the Public Utilities Commis¬ 
sion of the District of Columbia, Dated December 
19, 1949. 

Franklin S. Pollak and Guy Martin (hereinafter called 
the “petitioners”), pursuant to the provisions of para¬ 
graph 65 of Section 8, Chapter 150, Act of March 4, 1913, 
37 Stat. 974, as amended, now District of Columbia Code 
(1940) Sections 43-704 and 43-705, file this joint petition of 
appeal from Order No. 3612 of the Public Utilities Com¬ 
mission of the District of Columbia (hereinafter called the 
“Commission”), dated December 19, 1949, and each for 
himself says: 

6 1. By its Order No. 3560, dated July 14, 1949, the 
Commission ordered “that an investigation be made 
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to determine whether or not the installation and use of 
radio receivers on the street cars and busses of Capital 
Transit Company is consistent with public convenience, 
comfort and safety; and that a formal public hearing be 
held upon the subject of the investigation at a time to be 
fixed by notice of hearing/’ Pursuant to notice of hearing 
dated September 19,1949, a public hearing on the subject of 
the investigation was held on October 27, 28 and 31, and 
November 1, 1949. 

2. By orders of the Commission at the opening of the 
hearing the petitioners were severally granted leave to in¬ 
tervene in the proceeding. 

3. Following the close of the hearing the petitioners, on 
November 23,1949, filed a joint brief with the Commission, 
in which they prayed for an order prohibiting the reception 
of radio broadcasts in the vehicles of Capital Transit Com¬ 
pany, and for other relief. That brief is incorporated 
herein by reference. 

4. By its Order No. 3612 of December 19, 1949, hereby 
appealed from, the Commission stated its conclusion that 
the installation and use of radios in street cars and busses 
of Capital Transit Company is not inconsistent with pub¬ 
lic convenience, comfort and safety, and ordered that the 
investigation initiated by Order No. 3560 be dismissed. 

5. Petitioners were then and have ever since been obliged 
to use the street cars and busses of Capital Transit Com¬ 
pany in connection with the practice of their profes- 

7 sion and on other occasions and are thereby subjected 
against their will to the broadcasts in issue. These 
broadcasts make it difficult for petitioners to read and con¬ 
verse and deprive them of their privacy. For these rea¬ 
sons the petitioners were at the time of the said Order No. 
3612 and have ever since been affected by that order. 

6. Pursuant to Paragraph 64 of Section 8 of the afore¬ 
said Act, the petitioners filed with the Commission on Jan¬ 
uary 18, 1950, an Application for Reconsideration and 
Other Relief and a Supplementary Application for Recon- 
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sideration and Other Belief, both of which are herein incor¬ 
porated by reference. 

7. By its Order No. 3631, dated February 15, 1950, the 
Commission denied the petitioners’ Application and Sup¬ 
plementary Application for Reconsideration and Other 
Relief. 

8. Pursuant to Paragraph 65 of Section 8 of the aforesaid 
Act, the petitioners assign the following as grounds and 
reasons for this appeal from the said Order No. 3612: 

A. The Order appealed from recites, under the heading 
“Conclusion”, that the installation and use of radios in 
streetcars and busses of Capital Transit Company “is not 
an obstacle to safety of operation”; that “public comfort 
and convenience is not impaired and that, in fact, through 
the creation of better will among passengers, it tends to 
improve the conditions under which the public ride”; and 
that for these reasons it “is not inconsistent with public 
convenience, comfort and safety”. The Order contains no 

subsidiary findings of fact and it contains no findings 
8 of fact whatever except in so far as the aforesaid 
“Conclusion” may be considered a finding of fact. 
In failing to contain subordinate findings of fact the Order 
is unreasonable, arbitrary and capricious and in violation 
of the requirements of paragraphs 65 and 66 of Section 8 
of the aforesaid Act. 

B. Petitioners’ brief filed November 23, 1949, contained 
twenty-nine separately numbered paragraphs of proposed 
findings of fact. They related, respectively, to the follow¬ 
ing matters: 

(1) The business and monopoly position of Capital Tran¬ 
sit Company. 

(2) Its contract with Washington Transit Radio, Inc., 
for the installation of radio receivers and broadcasting 
services. 

(3) The number of radio receivers installed. 
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(4) The contract of Washington Transit Radio, Inc., 
with the operator of Station WWDC-FM for broadcasting 
to the receivers. 

(5) The date of beginning of the broadcasts to the ve¬ 
hicles and their daily honrs. 

(6) The content of the programs broadcast. 

(7) Institntional or promotional announcements broad¬ 
cast to the vehicles at the request of Capital Transit Com¬ 
pany. 

(8) The sale and purchase, for private profit, of time for 
commercial announcements on these programs. 

9 (9) The nature of the installations in the vehicles 
and the impossibility of escaping the sound of the 

broadcasts within the vehicles. 

(10) The irrelevance of the possible payments to Capital 
Transit Company above the minimum guarantee. 

(11) The insignificance of the guaranteed minimum pay¬ 
ments by Washington Transit Radio, Inc., to Capital Tran¬ 
sit Company in relation to Capital Transit Company’s gross 
transit revenue—$0.0007 per cash fare and $0,009 per 
weekly pass. 

(12) The fact that hundreds of thousands of persons are 
daily compelled to use Capital’s vehicles. 

(13) Surveys of riders’ reactions to these broadcasts in 
April and October 1949. 

(14) Percentages of objectors as shown by these surveys. 

(15) Percentage of those who did not favor these broad¬ 
casts as shown by the October survey. 

(16) The objections stated in the April and October sur¬ 
veys. 

(17) The omission, from the questionnaire used in these 
surveys, of any question asking those favoring these pro¬ 
grams whether they would forego them if a minority ob¬ 
jected. 

(18) The grounds of objection stated at the hearing 
herein. 

10 (19) The intensity of the objectors’ opposition. 



8 


(20) The survey of operators’ opinion in October 
1949 and what it showed. 

(21) Reasons for thinking that this survey may not re¬ 
flect the full extent of operator opposition. 

(22) The impossibility of shutting off the sense of hear¬ 
ing. 

(23) The estimate that at least 15,000 passengers each 
week day object to these radio programs. 

(24) Serious mental and physical injury to a number of 
riders will result from these programs on the basis of 
present installations. 

(25) The harm to riders will be increased if radio receiv¬ 
ers are installed in all 15,000 vehicles. 

(26) The programs are a danger to public safety, because 
of their effect on some operators. 

(27) These petitioners are compelled to ride in vehicles 
of Capital. The broadcasts interfere with their reading 
and conversing and deprive them of their privacy. 

(28) The riders on Capital’s vehicles, other than char¬ 
tered busses, are a captive audience. Capital’s contrasting 
treatment of chartered busses, as to which it has competi¬ 
tion. 

(29) The harm done to objectors exceeds the good done 
to supporters. 

11 Each of the proposed findings is supported by sub¬ 
stantial evidence. All but a very few of them are 
unopposed by any evidence whatever, and none is opposed 
by substantial evidence. The Order appealed from dis¬ 
cusses none ofithe proposed findings, mentions none of them 
and adopts none of them, and is, therefore, arbitrary, capri¬ 
cious and unreasonable. 

C. The “Summary of Testimony” in the Order appealed 
from is not, and does not purport to be, a finding of fact. 
It is incomplete, incorrect, misleading, arbitrary, capri¬ 
cious and unreasonable, biased and prejudiced and contrary 
to the law and facts of the case. 


✓ 
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D. The Order appealed from is unlawful in that it “dis¬ 
missed” the investigation without stating in the ordering 
portion the Commission’s ultimate finding on the subject of 
the investigation. 

E. The Order recites that “the investigation conducted 
and the evidence presented . . . must, of necessity, be con¬ 
sidered by this Commission strictly in the light of its juris¬ 
dictional powers”. Nothing in the Order states explicitly 
what the Commission means by this statement nor to what 
contentions it is addressed, but, read in conjunction with 
the rest of the Order, this statement is manifestly a ruling 
that the points of law made by the petitioners are beyond 
the Commission’s jurisdictional powers in this proceeding. 
In so ruling, the Commission erred as a matter of law. 

F. The Order does not consider the merits of any of the 

points of law made by the petitioners or by the other 
12 parties to the proceeding. It does not discuss a sin¬ 
gle court decision, prior Order of the Commission, 
statute or regulation cited by the petitioners or any other 
party. It thus erred as a matter of law. 

C. The Order does not refer to any rule of law or legal 
authority whatever. It thus errs as a matter of law. 

H. The Order is arbitrary, capricious and unreasonable 
and otherwise unlawful in that it is contrary to the follow¬ 
ing rights, duties, liabilities and legal authorities, each one 
of which was urged by the petitioners and each one of which 
requires a holding that the broadcasts are contrary to pub¬ 
lic convenience, comfort and safety: 

(1) The right of objecting riders, under the First 
Amendment to the United States Constitution, to listen or 
not to listen, and to read or not to read. 

(2) The right of objecting riders, under the Fifth 
Amendment to the United States Constitution, not to be 
deprived of their liberty (privacy, and leisure and health), 
without due process of law and not to have their private 
property (time and health), taken for private use or with¬ 
out compensation. 
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(3) The duty of a common carrier to take extra care for 
the protection of riders known to be more susceptible to 
injury than the majority of passengers. 

(4) The liability for the physical consequences of emo¬ 
tional distress intentionally and unreasonably caused. 

13 (5) The liability of a common carrier to its custo¬ 
mers for injury caused to them upon its land by any 

natural or artificial condition, known to the common carrier, 
which it is reasonably necessary for the public to encounter 
in order to secure its services. 

(6) The rule that in such a case as this the “public” is 
injured if a significant minority is injured. 

(7) The right of privacy. 

(8) The Police Regulations of the District of Columbia, 
Article VI, Sections 1 and 2, which prohibit the use within 
the District of Columbia of any “mechanical device ... or 
instrument for intensification of the human voice or of any 
sound or noise for advertising purposes.” Under Para¬ 
graph 90 of Section 8 of the aforesaid Act the Commission 
has the duty of enforcing compliance with these regulations. 

(9) The Commission’s Orders No. 683 of September 29, 
1927 and No. 711 of June 19,1928, requiring that the noise 
incident to the operation of street cars and busses shall be 
kept to a minimum and prohibiting any “material change in 
equipment” without prior approval by the Commission of 
the plans and specifications therefor. No such approval has 
been requested or given in this case. 

(10) The prohibition, in the aforesaid Act, of any unjust, 
unreasonable or discriminatory service, act or practice and 
of a greater charge, or demand for a greater compensation, 

than is specified in a rate schedule on file. 

14 (11) The provision of the Joint Resolution of 
January 14, 1933, that all of Capital Transit’s pow¬ 
ers shall be exercised subject to the supervision of and reg¬ 
ulation by the Commission as provided by law. 

(12) The provision of the Capital Transit’s corporate 
charter, which are such that its participation in the arrange¬ 
ments for these broadcasts is ultra vires. 
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L The Order is unreasonable, arbitrary and capricious 
and otherwise unlawful in approving a larger number of 
installations than had been made at the time of the hearing. 

J. The Order is arbitrary, capricious and unreasonable 
and otherwise unlawful in that it did not direct a reopening 
of the hearing for the admission of newly available evi¬ 
dence, as set forth in the petitioners’ Application and Sup¬ 
plemental Application for Reconsideration. 

EL The Order is arbitrary, capricious, unreasonable and 
otherwise unlawful in not granting the petitioners’ request 
to amend the Order of Investigation so as specifically to 
invoke all of the Commission’s statutory powers referred 
to by the petitioners and so as to raise thereunder all ques¬ 
tions relevant to the propriety of these broadcasts. 

L. The Order is arbitrary, capricious and unreasonable 
and otherwise unlawful (a), in determining that the instal¬ 
lation and use of radio receivers is not inconsistent with 
public convenience, comfort and safety, (b) in failing to de¬ 
termine the contrary, and (c) in failing to prohibit such in¬ 
stallation and use. 

15 M. The Order is arbitrary, capricious and unrea¬ 
sonable and otherwise unlawful in failing to define 
precisely what it approved; in failing to state that authori¬ 
zation of additional installations is without prejudice to 
later review by the Commission; and in failing to state that 
the authorization does not relate to installation in terminal 
facilities, waiting rooms, and division headquarters. 

N. By its conduct of the hearing generally, and its exclu¬ 
sion of evidence thereat, by its orders and their contents, by 
its manner of disposing of the contentions of the petition¬ 
ers, by its total failure to develop the legal rights of mem¬ 
bers of the public and the medical aspects of the case, and 
by its total failure to call for independent expert testimony 
on the public-opinion surveys, the sound levels, and other 
matters, and in other ways, the Commission has demon¬ 
strated bias and prejudice in favor of the broadcasts, and 
its Order is unreasonable, arbitrary, capricious, biased and 
prejudiced. 


12 


Wherefore the petitioners pray: 

1. That the Court determine and declare that the Com¬ 
mission erred in ruling in effect, that the points of law made 
by the petitioners are beyond the Commission’s jurisdic¬ 
tional powers in this proceeding; and instruct the Commis¬ 
sion as to its jurisdictional powers. 

2. That the Court determine and declare that the Com¬ 
mission erred in totally failing to consider the merits of the 

points of law made by the petitioners or by the other 
16 parties to the proceeding, and in totally failing to 
consider or mention the court decisions, prior orders 
of the Commission, statutes and regulations cited by the 
petitioners or the other parties to the proceeding; and in¬ 
struct the Commission as to its duty in the premises. 

3. That the Court determine and declare that the Com¬ 
mission erred in making its decision without mention of any 
rules of law or legal authorities; and instruct the Commis¬ 
sion as to its duty in the premises. 

4. That the Court determine and declare that the Com¬ 
mission erred in upholding none of the petitioners’ legal 
contentions made in their Brief and their Application for 
Reconsideration and Other Relief, and in failing to uphold 
all of them; and instruct the Commission that all of these 
legal contentions are correct and should have been upheld. 

5. That the Court determine and declare that the so- 
called “Summary of Testimony” in the Commission’s 
Order is incomplete, incorrect, misleading, arbitrary, capri¬ 
cious, unreasonable, biased and prejudiced; and instruct 
the Commission as to its errors therein. 

6. That the Court determine and declare that the “Con¬ 
clusion” set forth in the Commission’s Order does not pur¬ 
port to be, and is not, supported by any findings of fact; 
that it cannot be supported by findings of fact; that it is 
arbitrary, capricious, unreasonable, biased and prejudiced 
and contrary to the facts and law of the case; and that, 
accordingly, the Commission erred in making this conclu¬ 
sion. 
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7. That the Court determine and declare that the Com¬ 
mission erred in not making any subsidiary findings of fact 

whatever and in not making any findings of fact of 

17 any character except in so far as the aforesaid “ Con¬ 
clusion* J may be considered a finding of fact; and 

instruct the Commission concerning its duty to make find¬ 
ings of fact. 

8. That the Court determine and declare that the Com¬ 
mission erred by not incorporating in the ordering portion 
of its order its ultimate finding on the subject of the inves¬ 
tigation ; and instruct the Commission as to its duty in the 
premises. 

9. That the Court determine and declare that each of the 
proposed findings of fact requested by the petitioners is 
supported by substantial evidence, which in most cases is 
uncontradicted; that none of them is opposed by any sub¬ 
stantial evidence and almost all of them by no evidence 
whatever; that in failing to make the findings of fact pro¬ 
posed by the petitioners the Commission’s Order is arbi¬ 
trary, capricious, unreasonable, biased, prejudiced and oth¬ 
erwise unlawful;.and the petitioners pray the Court to in¬ 
struct the Commission to make each of the findings of fact 
proposed by the petitioners. 

10. That the Court determine and declare that the Com¬ 
mission erred in not finding that the installations and use 
of radio receivers in the street cars and busses of Capital 
Transit Company is inconsistent with public convenience, 
comfort and safety; and instruct the Commission that the 
facts of record and the law applicable to the issues require 
a finding by the Commission that the installation and use of 
radio receivers in the street cars and busses of Capital 
Transit Company is inconsistent with public convenience, 
comfort and safety. 

11. That the Court determine and declare that the Com¬ 
mission erred in not prohibiting the installation and 

18 use of radio receivers in the street cars and busses 
of Capital Transit Company; and instruct the Com- 
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mission that it is its duty to prohibit such installation and 
use. 

12. That the Court vacate the Commission’s Order No. 
3612. 

Petitioners further pray for the following relief in case 
the Court should consider (contrary to the petitioners’ con¬ 
tentions), that there are any questions of fact in this case 
requiring further consideration by the Commission: 

13. That the Court determine and declare that the Com¬ 
mission erred in not granting petitioners’ request, as set 
forth in their Application for Reconsideration and Other 
Relief, that the Commission, on notice to Capital Transit 
Company and Washington Transit Radio, Inc., amend its 
Order of Investigation so as to invoke all of the powers of 
the Commission referred to in the discussion in that Appli¬ 
cation of the Commission’s jurisdiction and so as to raise 
under such powers all questions bearing on whether the 
broadcasts should be approved; and instruct the Commis¬ 
sion to proceed accordingly. 

14. If it should be the Court’s view that the Commission 
(contrary to its Order herein and contrary to petitioners 9 
contentions herein), could properly attach any significance 
to the possibility of payments by Washington Transit Ra¬ 
dio, Inc., to Capital Transit Company over and above the 
minimum guarantee of six dollars per radio-equipped ve¬ 
hicle per month, then, in that case, we pray the Court (a) 
to determine and declare that the Commission erred in 
excluding at the hearing evidence tendered by the petition¬ 
ers with reference to the present and future earnings of the 

radio station from these broadcasts, and (b) to in- 
19 struct the Co mm ission to reopen the hearing to re¬ 
ceive evidence concerning such earnings. 

15. If it should be the view of the Court (contrary to the 
Petitioners’ contentions), that the number of those favor¬ 
ing these broadcasts, as shown by the public-opinion sur¬ 
veys in evidence, can be regarded by the Commission as 
significant for the disposition of the case, then, in that 
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event, we pray the Court (a) to determine and declare that 
the Commission erred in not granting petitioners’ request 
for a reopening of the hearing to permit the petitioners to 
introduce evidence attacking the public-opinion surveys and 
showing that they overstated the extent of support for the 
broadcasts and (b) to instruct the Commission to reopen 
the hearing for that purpose. 

16. If it should be the view of the Court (contrary to the 
petitioners’ contentions), that the testimony of Mr. McIn¬ 
tosh, notwithstanding opposing testimony, can be regarded 
by the Commission as supporting a decision in favor of 
continuance of the broadcasts, then, in that case, petitioners 
pray the Court (a) to determine and declare that the Com¬ 
mission erred in not granting petitioners’ request for a re¬ 
opening of the hearing to permit the petitioners to intro¬ 
duce evidence along the lines of Dr. Heilprin’s affidavit of 
January 17, 1950 and (b) to instruct the Commission to 
reopen the hearing for that purpose. 

17. If it should be the view of the Court (contrary to the 
petitioners’ contentions), that the Commission may prop¬ 
erly attach any significance, for the disposition of this case, 
to the testimony by Mr. Giddings, Vice-President of Capital 
Transit Company, that the drivers of the vehicles are au¬ 
thorized to turn the receivers off “when they consider that 

it is too loud”, then, in that event, petitioners pray 
20 the Court (a) to determine and declare that the Com¬ 
mission erred in not granting the petitioners’ request 
for a reopening of the hearing to permit the petitioners to 
introduce evidence to the contrary as shown by the state¬ 
ment of Mr. Merrill, President of Capital Transit Com¬ 
pany, quoted in Mr. Seelig’s affidavit of January 16, 1950, 
and (b) to instruct the Commission to reopen the hearing 
accordingly. 

18. If it should be the view of the Court (contrary to the 
petitioners’ contentions), that the Commission could in 
some event make findings warranting it in permitting the 
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continuance of the broadcasts, then, in that event, petition¬ 
ers pray the Court (a) to determine and declare that the 
Commission erred in not granting petitioners’ request that 
the Commission in that event by order (i) define precisely 
what is approved, stating, among other things, permissible 
types of programs, the limits on the length and frequency 
of co mm ercials, the limits on the boosting of the loudness 
of all portions of the broadcasts, and the plans and speci¬ 
fications of the speakers and receivers, and (ii) authorize 
only the number of installations actually made at the time 
of the hearing, and (b) to instruct the Commission that any 
order by it permitting the continuance of the broadcasts 
would have to contain the provisions so requested by the 
petitioners. 

And the petitioners pray for such other and further relief 
as to the Court may seem proper. 

Respectfully submitted, 

Feanklin S. Pollak 
Guy Martin 

April 13,1950 


22 Filed May 2 1950 

Motion to Dismiss by Capital Transit Company 

Capital Transit Company moves the Court to dismiss 
the appeal herein on the grounds that: 

1. The petition of appeal fails to show that petitioner 
is a person or corporation affected by the orders of the 
Commission appealed from. 

2. The Court lacks jurisdiction of the subject matter of 
the appeal for the reason that the orders appealed from 
are not subject to review under Section 43-705, D. C. Code, 
1940. 

3. The reasons for the appeal set forth in the petition 
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of appeal are insufficient to state a claim npon which relief 
can be granted. 

Dated at Washington, D. C. this 2nd day of May, 1950. 

Edmund L. Jones 
Colorado Building 
Washington, D. C. 

F. Q-. A WALT 
Daryal A. Myse 
822 Connecticut Avenue, 
N.W. 

Washington 6, D. C. 

Attorneys for Capital 
Transit Company. 

• • • • • • • • • • 

23 Filed May 2 1950 

Motion to Dismiss by Washington Transit Badio, Inc. 

Washington Transit Badio, Inc. moves the Court as fol¬ 
lows: 

1. To dismiss the appeal on the ground that the Court 
lacks jurisdiction because the petitioners are not persons 
or corporations affected by any final order or decision of 
the Commission and because the appeals fail to state a 
justiciable controversy. 

2. To dismiss the appeal because the petitioners fail to 
state a claim upon which relief can be granted. 

Dated at Washington, D. C. this 2nd day of May, 1950. 

W. Theodore Pierson 
Vernon C. Kohlhaas 
Pierson and Ball, 

1007 Ring Building, 
Washington 6, D. C. 

Attorneys for Washington 
Transit Radio, Inc. 
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24 Filed May 3 1950 

Motion of Respondents to Dismiss Petition of Appeal 

Come now the Public Utilities Commission of the Dis¬ 
trict of Columbia, James H. Flanagan, Gordon R. Young, 
and Kenneth W. Spencer, respondents in the above-stated 
action, by their attorneys, and move to dismiss the petition 
of appeal on the following grounds: 

(1) The petition fails to state a claim upon which relief 
can he granted 

(2) The Court lacks jurisdiction to grant the relief 
prayed for. 

(3) The petition does not raise a justiciable controversy 
justifying declaratory judgment. 

Vernon E. West 
Lloyd B. Harrison 
Attorneys for Respondents 
District Building 
Washington 4, D. C. 

1 26 Filed May 10 1950 

Order Granting Motion of John O’Dea, People’s Counsel, 

to Intervene. 

On consideration of the motion filed herein by the appli¬ 
cant, John O’Dea, People’s Counsel, for leave to intervene 
in this proceeding and to file such pleadings as he may deem 
necessary; it is this 10th day of May, 1950; 

Ordered, that the applicant, John O’Dea, People’s Coun¬ 
sel, be, and he hereby is, granted leave to intervene in this 
proceeding and to file such pleadings as he may deem neces¬ 
sary. 

Edward M. Curran 
i Judge 

United States District Court 
for the District of Columbia. 
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27 Filed Jun 1 -1950 

Order Granting Intervention. 

This cause coming on to he heard upon the motion of 
Capital Transit Company for leave to intervene herein as 
a party respondent, and the Court having considered said 
motion and the pleading tendered therewith, and it appear¬ 
ing to the Court that Capital Transit Company should be 
permitted to intervene as prayed in said motion, and the 
Court being duly advised in the premises, it is, by the 
Court this 1st day of June, 1950, 

Ordered, that Capital Transit Company be and it is 
hereby granted leave to intervene in this cause, and it is 
hereby made a party to this cause, and to that end the in- 
tervenor’s motion to dismiss annexed to the said motion to 
intervene is hereby considered and stands as a motion to 
dismiss by Capital Transit Company. 1 

Edward A. Tamm 
Judge 


28 Filed Jun 2 -1950 

Order Granting Intervention. 

This cause coming on to be heard at this term of court 
upon the motion of Washington Transit Radio, Inc., for 
leave to intervene herein as a party respondent, and the 
Court having considered said motion and the pleading ten¬ 
dered therewith, and it appearing to the Court that the said 
Washington Transit Radio, Inc., should be permitted to 
intervene herein as prayed in said motion, and the Court 
being duly advised in the premises, it is, by the Court, this 
1st day of June, 1950, 

Ordered, that Washington Transit Radio, Inc., be and it 
is hereby granted leave to intervene in this cause, and it 
is hereby made a party to this cause, and to that end may 
file a motion or pleading in this cause in the same manner 
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and with like effect as if named as an original party in this 
canse. 

That this order is to be without prejudice to any pro¬ 
ceeding heretofore had in this canse. 

Edwaed A. Tamm 
Judge 

29 Filed Jun 15 1950 

Order Dismissing Petition of AppeaL 

Upon consideration of the motion of the respondent Pub¬ 
lic Utilities Commission in the above-stated action to dis¬ 
miss the petition of appeal, and after hearing oral argu¬ 
ment of all the parties, it is by the Court this 15th day of 
June, 1950, 

Oedebed that the motion of the Public Utilities Commis¬ 
sion of the District of Columbia to dismiss the petition of 
appeal be, and it is hereby, granted and that the said peti¬ 
tion of appeal be, and it is hereby, dismissed. 

Edwaed A. Tamm 
Judge 

30 Filed Jun 15 1950 

Order Dismissing Petition of AppeaL 

Upon consideration of the motion of the intervenor Cap¬ 
ital Transit Company in the above-stated action to dismiss 
the petition of appeal, and after hearing oral argument of 
all the parties, it is by the Court this 15th day of June, 1950, 

Oedebed that the motion of the Capital Transit Company 
of the District of Columbia to dismiss the petition of appeal 
be, and it is hereby, granted and that the said petition of 
appeal be, and it is hereby, dismissed. 

Edwaed A. Tamm 
Judge 
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31 Filed Jun 15 1950 

Order Dismissing Petition of Appeal 

Upon consideration of the motion of the respondent, 
Washington Transit Badio, Inc. in the above-stated action 
to dismiss the petition of appeal and after hearing the oral 
argument of all the parties, it is by the Conrt this 15th day 
of Jnne, 1950, 

Ordered that the motion of Washington Transit Badio, 
Inc. to dismiss the petition of appeal be and it is hereby 
granted and that the said petition of appeal be and it is 
hereby dismissed. 

Edward A. Tamm 
Judge 


32 Filed Jnl 14 1950 

Notice of Appeal to the United States Court of Appeals for 
the District of Columbia Circuit. 

Notice is given that Franklin S. Poliak and Ony Martin, 
the petitioners, appeal to the United States Court of Ap¬ 
peals for the District of Columbia Circuit from the orders 
of June 15,1950, dismissing their petition of appeal. 

Paul M. Segal 
Harry P. Warner 
Qttayle B. Smith 
Attorneys for Franklin 8. 
Poliak and Guy Martin 

Segal, Smith & Hennessey 
816 Connecticut Avenue 
Washington 6, D. C. 

July 14,1950 
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39 Filed Aug 11950 

Amended Statement of Points. 

The appellants state that the points on which they in¬ 
tend to rely on the appeal in this matter are as follows: 

A. The Court erred in granting the several motions to 

dismiss on the ground “that there is no legal right of the 
petitioners .... which has been invaded, threatened or 
violated by the action of the Public Utilities Commis¬ 
sion, _”. 

B. The Court’s error was in its failure to recognize and 
give effect to the certain rights, privileges, duties and lia¬ 
bilities which exist as a matter of law, and which 

40 entitled the petitioners to prevail on an appeal from 
the questioned order of the Public Utilities Commis¬ 
sion. 

C. The order in question authorized and approved the 
imposition by Capital Transit Company of a requirement 
that one must hear certain music, advertisements and an¬ 
nouncements put out over loud speakers as a condition to 
riding on the streetcars and busses of Capital Transit Com¬ 
pany. 

D. The rights, privileges, duties and liabilities referred 
to are: 

(1) The right of objecting riders, under the First 
Amendment to the United States Constitution, to listen or 
not to listen, and to read or not to read. 

(2) The right of objecting riders, under the Fifth 
Amendment to the United States Constitution, not to be 
deprived of their liberty (privacy, and leisure and health), 
without due process of law and not to have their private 
property (time and health), taken for private use or with¬ 
out compensation. 

(3) The duty of a common carrier to take extra care for 
the protection of riders known to be more susceptible to 
injury than the majority of passengers. 





(4) The liability for the physical consequences 
of emotional distress intentionally and unreasonably 
caused. 

41 (5) The liability of a common carrier to its cus¬ 
tomers for injury caused to them upon its land by 

any natural or artificial condition, known to the common 
carrier, which it is reasonably necessary for the public to 
encounter in order to secure its services. 

(6) The rule that in such a case as this the “public” is 
injured if a significant minority is injured. 

(7) The right of privacy. 

(8) The Police Regulations of the District of Columbia, 
Article VI, Sections 1 and 2, which prohibit the use within 
the District of Columbia of any “mechanical device ... or 
instrument for intensification of the human voice or of any 
sound or noise for advertising purposes.” Under Para¬ 
graph 90 of Section 8 of the aforesaid Act the Commission 
has the duty of enforcing compliance with these regulations. 

(9) The Commission’s Orders No. 683 of September 29, 
1927 and No. 711 of June 19,1928, requiring that the noise 
incident to the operation of streetcars and busses shall be 
kept to a minimum and prohibiting any “material change 

in equipment” without prior approval by the Com- 

42 mission of the plans and specifications therefor. No 
such approval has been requested or given in this 

case. 

(10) The prohibition, in the Act of March 4, 1913 (37 
Stat. 977, Ch. 150, § 8, Par. 2), of any unjust, unreasonable 
or discriminatory service, act or practice and of a greater 
charge, or demand for a greater compensation, than is 
specified in a rate schedule on file. 

(11) The provision of the Joint Resolution of January 
14,1933, that all of Capital Transit’s powers shall be exer¬ 
cised subject to the supervision of and regulation by the 
Commission as provided by law. 
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(12) The provisions of the Capital Transit’s corporate 
charter, which are snch that its participation in the ar¬ 
rangements for these broadcasts is ultra vires. 


I 


Angust 1,1950 


Paul, M. Segal 
Harry P. Warner 
Quayle B. Smith 
816 Connecticut Avenue 
Washington 6, D. C. 
Attorneys for the plaintiff 


UNITED STATES COURT OF APPEALS FOR THE 
DISTRICT OF COLUMBIA CIRCUIT 

No. 10777 

Franklin S. Pollak and Guy Martin, Appellants 

v. 

Public Utilities Commission of the District of Columbia 

and 

James H. Flanagan, Gordon R. Young and Kenneth W. 
Spencer, constituting the Public Utilities Commission 
of the District of Columbia, Appellees 

Statement of Contents of Appendix. 

To: Vernon E. West and Lloyd B. Harrison, Esqs. 
District Building 
Washington 4, D. C. 

Attorneys for the appellees 

John O’Dea, Esq. 

People’s Counsel 
District Building 
Washington 4, D. C. 




Edmund L. Jones, Esq. 
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F. G. Await and Daryal A. Myse, Esqs. 
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W. Theodore Pierson and Vernon C. Kohlhaas, Esqs. 

1007 Ring Building 

Washington 6, D. C. 

Attorneys for Washington Transit Radio, Inc. 

The parts of the record which the appellants propose to 
print in the appendix to their brief pursuant to Rule 16 are: 

1. Opinion of the Court below (pp. 3 and 4). 

2. Petition of appeal filed April 13, 1950, by Franklin S. 
Poliak and Guy Martin from Order No. 3612 of the 
Public Utilities Commission of the District of Colum¬ 
bia, dated December 19,1949 (pp. 5 to 20, inclusive). 

3. Motion to dismiss filed by Capital Transit Company 
May 2,1950 (p. 22). 

4. Motion to dismiss filed by Washington Transit Radio, 
Inc., May 2,1950 (p. 23). 

5. Motion to dismiss filed by the appellees May 3, 1950 
(p. 24). 

6. Order of the Court below granting the motion of John 
O’Dea, People’s Counsel, to intervene, filed May 10, 
1950 (p. 26). 

7. Order granting intervention by Capital Transit Com¬ 
pany, filed June 1,1950 (p. 27). 

8. Order granting intervention by Washington Transit 
Radio, Inc., filed June 2,1950 (p. 28). 

9. Order dismissing petition of appeal on motion of the 
appellees, filed June 15,1950 (p. 29). 
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10. Order dismissing petition of appeal on motion of Cap¬ 
ital Transit Company, filed Jnne 15,1950 (p. 30). 

11. Order dismissing petition of appeal on motion of Wash¬ 
ington Transit Radio, Inc., filed Jnne 15, 1950 (p. 31). 

12. Notice of appeal to this Court, filed July 14, 1950 
(p. 32). 

13. Amended statement of the points on which the appel¬ 
lants intend to rely, filed August 1, 1950 (pp. 39 to 42, 
inclusive). 

14. This notice. 

Paul M. Segal. 

Harry P. Warner 

Qtjaylr B. Smith 
816 Connecticut Avenue 
Washington 6, D. C. 

Attorneys for the 
appellants 


September 19,1950 
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PUBLIC UTILITIES COMMISSION OF THE DISTRICT OF COLUMBIA. 

Order No. 3560. 

July 14, 1949. 

In the Matter of Radio Reception in Busses and Street Cars 
of Capital Transit Company. 

P. U. C. No. 3490/1, Formal Case No. 390. 

C. A. 1655-50, C. A. 1694-50, C. A. 1716-50. 

Order of Investigation. 

Capital Transit Company has embarked upon a program 
of installing radio receivers in a certain number of its 
street cars and busses. It is anticipated that by August 
15,1949, approximately two hundred (200) of such installa¬ 
tions will have been completed. 

The Commission has received a number of communica¬ 
tions protesting the use of radios on the vehicles of the 
Company. Therefore, 

It is Ordered : 

That an investigation be made to determine whether or 
not the installation and use of radio receivers on the street 
cars and busses of Capital Transit Company is consistent 
with public convenience, comfort and safety; and that a 
formal public hearing be held upon the subject of the inves¬ 
tigation at a time to be fixed by notice of hearing. 

A True Copy: By the Commission: 

E. J. Milligan, 
Executive Secretary. 

(seal) 

N. H. Hetzel, 

Chief Clerk. 

ebm 
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PUBLIC UTILITIES COMMISSION OP THE DISTRICT OP COLUMBIA. 

WASHINGTON 4, D. C. 

September 19, 1949. 

In the Matter of Radio Reception in Busses and Street Cars 
of Capital Transit Company. 

P. U. C. No. 3490/1, Formal Case No. 390. 

C. A. 1655-50, C. A. 1694-50, C. A. 1716-50. 

Notice of Hearing. 

By its Order No. 3560, dated July 14, 1949, this Commis¬ 
sion ordered that an investigation be made to determine 
whether or not the installation and use of radio receivers 
on the streert cars and busses of Capital Transit Company 
is consistent with public convenience, comfort and safety. 
The Commission also ordered that a formal public hearing 
be held upon the subject of the investigation at a time. to be 
fixed by notice of hearing. 

Pursuant to Order No. 3560, notice is hereby given that 
a formal public hearing will be held upon the above-cap¬ 
tioned matter on October 27, 1949, at 10 .*00 ajn., in Room 
500 of the District Building. 

By direction of the Commission. 

E. J. Milligan, 

jb Executive Secretary. 

Excerpts from Testimony and Proceedings. 

5 Lorane T. Johnson was called as a witness and hav¬ 

ing been first duly sworn was examined and testified 
as follows: 

Direct Examination 

Captain Johnson: I merely have the statistical data in¬ 
volving accidents on streetcars and busses and we will state 
the position of the Police Department in this matter. 
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Chairman Flanagan: Go right ahead. 

Captain Johnson: Since the 1st of July, to date, there 
have been 180 street cars involved in traffic accidents of 
which 26 were equipped with radios. Over the same period 
of time there were 125 busses involved, six of which 
6 were equipped with radios. The total number of ac¬ 
cidents during that same period of time was 4,007. 
Since the 1st of January there have been 57 traffic fatalities, 
ten of which have been caused or involved streetcars and 
seven of which involved busses. Only one of those 17 was 
radio-equipped at that time. 

The Department is neutral insofar as the equipment of 
vehicles with radios is concerned. 

'Chairman Flanagan: Do those statistics have any parti¬ 
cular significance to you, Captain? 

Captain Johnson: Yes, sir, they indicate to me that the 
radio-equipped vehicles do not enter into the traffic accident 
picture at alL 


7 William H. Voltz was called as a witness and hav¬ 

ing been first duly sworn was examined and testified 
as follows: 

Direct Examination 

Mr. Voltz: My name is William H. Voltz, V-o-l-t-z, Plan¬ 
ning Engineer of the Department of Vehicles and Traffic, 
for the District Government. I represent the Director of 
the Department of Vehicles and Traffic in this matter and 
I have a statement here which I would like to read at this 
time. 

In the absence of any evidence that radios in motor ve¬ 
hicles have been a contributing factor in traffic accidents, 
the Director of Vehicles and Traffic has not deemed it neces¬ 
sary or advisable to recommend to the Commissioners 
adoption of an amendment to the Traffic and Motor Ve¬ 
hicle Regulations prohibiting the use of radios in motor 
vehicles. In other words, we do not now consider it to be 
a traffic matter. 
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The Department of Vehicles and Traffic’s test stations 
have made a check of the number of motor vehicles equipped 
with radios. We have found that approximately 47 per 
cent are so equipped. 

Since by law, the Transit Company is required to report 
to the Public Utilities Commission all accidents involving 
busses or streetcars, regardless of the nature of seriousness, 
and since they can readily supply information as to 

8 those are radio equipped, it would seem that engi¬ 
neers of the Commission could easily secure data 

indicating whether or not such devices are hazardous. 

# 

F. A. Sager was called as a witness and having been first 
duly sworn was examined and testified as follows: 

Direct Examination 
By Mr. Harrison: 

Q. Mr. Sager, will you state your naime and position? A. 
F. A. Sager, Chief Engineer of the Public Utilities Com¬ 
mission. 

Q. Has your department made any survey or study to 
determine whether or not the use of radios on streetcars 
and busses has resulted in unsafe operation or has resulted 
in inconvenience to the public? A. Certain simple obser¬ 
vations have been made which I will be glad to enumerate. 
Q. If you will, please. A. The Engineering Bu- 

9 reau men, including myself, have made trips on radio- 
equipped busses and streetcars. I will enumerate 

some of these trips in detail. 

One trip that I made sitting on the front seat on the 
right-hand side of the car, next to the entrance door, was 
made with the radio on and operating and the volume of the 
radio tone was such that all of the announcements and music 
would not be definitely heard at that point 
The volume was so low that no interference was ex¬ 
perienced by me or by the driver of the car so far as any re¬ 
quests from those near him were concerned or those outside. 
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The witness: Now a second trip was made sitting in the 
seat jnst in front of the exit door. From that posi- 

10 tion the radio was also tnned down to approximately 
the same volnme as the one that I jnst referred to 

but was perfectly distinct, all the announcements and mnsic 
conld be heard with the exception of certain times when 
the bns was speeding np and the motor made an nndne 
amount of noise. 

In both of those cases it would appear that there was no 
lack of safety, the operation of the bus could be as safely 
carried out with as without because at the time of the 
second observation, conversations were going on, were tak¬ 
ing place, between two people in the seat opposite me and 
those were of about the same volume as the radio at that 
time. 

My conclusion, and this is concurred in by other members 
of the Engineering Bureau who have made similar trips 
is that when the radio is operated at the proper volume, at 
a reasonable volume, enough so that it may be plainly heard 
by those in the rear of the car, the fact is that it will not 
be plainly heard in all cases by those sitting in the very 
front seats of the car but in those cases it is our opinion 
that there is no question of lack of safety due to the opera¬ 
tion of the radio. 

The matter of public convenience or public comfort is, 
I assume, to be developed by testimony of others in this 
hearing. As for the matter of privacy which has been 
brought up by some, I wish to make the observation that I 
do not consider any mass transportation vehicle a 

11 vehicle in which privacy can be maintained, or in 
which privacy exists. You used to have that in 

mass transportation that is private; that is, the taxicab s, 
but with the group riding you no longer have privacy and 
therefore I do not know that the question of privacy en¬ 
ters into the consideration of this question. 


In conclusion I must say that personally I don’t care for 
the radio on streetcars but from the standpoint of safety 




I can see no objection to it. If there is a slight nnisance 
value as an advertising medium, there is no more than we 
bear in cases of other activities or methods -that the ad¬ 
vertising people have. 

By Mr. Harrison: 

Q. Mr. Sager, was the sound too loud so that the driver 
could not observe the stop bell in the vehicle? 

12 A. In none of the trips that I have taken, excepting 
some taken early in the season, at least the middle 

of the season, August and September, I believe, then the 
radio was too loud. 

Q. Would you say that it was too loud for the driver to 
observe and hear traffic signals? A. Not in the recent 
trips, no. 

Mr. Harrison: That is all 

Chairman Flanagan: Any other questions? 

Cross-Examination 

By Mr. Shoenfeld: 

Q. Would you say that it would interfere with the hear¬ 
ing of the announcement of street stops? A. No. Whe¬ 
ther or not you can hear the operator depends entirely 
upon the operator. Some operator speaks in a way 
that you can plainly hear just the same as some people 
here speak plainly and some do not. That is a function 
of the individual operation. But with the normal tone of 
voice, the radio has operated on the trips that I have taken 
recently, it would produce no interference. 

Q. Can one equally well hear the announcement of the 
street stop when there is no interference by the radio ad¬ 
vertisements and when there is such an interference? A. 
Depending on whether there is other interference due to 
conversations in the car or noises such as street noise 

13 or traffic noise. All of those things may do so. 

Mr. Shoenfeld: All of those things may do so. 
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Cross-Examination 
By Mr. Palmer: 

Q. Were yon forced to read those advertisements against 
yonr will, sir? A. No, neither am I forced to listen to the 
radio. 

'••••••••• 

156 E. C. Giddings was called as a witness and having 
been first duly sworn was examined and testified as 

follows: 

Direct Examination 
By Mr. Await: 

Q. Will you please give your name and address? A. 
E. C. Giddings, Capital Transit Company, 36 and M North¬ 
west, Washington, D. C. 

Q. What is yonr position with Capital Transit Company? 
A. Vice President. 

157 Q. Will yon please state the number of “Music As 
Yon ride” receiving sets now installed in street cars 

and busses? A. There are 212 sets as of October 15. 147 
sets are in street cars and 65 sets in buses. 

Q. When was the first set installed? A. As to the pres¬ 
ent installations, 10 sets were installed and broadcasting 
began February 10,1949. The installations have been pro¬ 
gressive since that date. The 212th set was installed Sep¬ 
tember 27, 1949. 

Q. Will you please explain the circumstances which led 
to tiie installation of “music as you ride” receivers in Capi¬ 
tal Transit vehicles? A. Late in 1947 we were approached 
by Mr. Strouse, Vice President and General Manager of 
WWDC, who stated that “music as you ride” was being 
installed in other cities and he thought perhaps we would 
be interested in experimenting in Washington to determine 
the attitude of our passengers toward such installation. 
The possibility of revenue to Capital Transit from such 
installations was also discussed. There was no obligation 


or cost on the part of the Company. On this basis Mr. 
Stronse installed a single receiving set in a street car and 
a single receiver on a bus. 

The “music as yon ride” bns was operated on various 
lines at various hours of the day during the week of 

158 March 15, 1948 in order to get a cross section of ex¬ 
perience. The car was operated on the Mt. Pleasant 

line during the week of March 22,1948. During this period 
•the passengers were polled by card as to their reaction to 
the “music as you ride” program. 

At the end of the two-week period the cards were tabu¬ 
lated. They showed that 92 per cent of the bus and street¬ 
car passengers preferred “music as you ride.” The cards 
used in the poll were distributed by students of George 
Washington University. They were tabulated under my 
supervision. 

While the poll clearly indicated public preference for 
“Music as you ride,” we felt the sets had not been per¬ 
fected sufficiently to place more of them on the vehicles 
at that time. However, we showed interest in the experi¬ 
ment and on -the basis of these tests continued talks with 
Mr. Strouse. In the meantime other cities were experi¬ 
menting and the receiving sets were sufficiently improved 
to warrant further experimental installations. 

On February 10, 1949, 10 sets were installed and broad¬ 
casting began. By February 18th twenty-one sets were in¬ 
stalled, all on busses. As I stated before, the installations 
have been progressive since that date, the 212th set being 
installed on September 27th. Special programming be¬ 
gan after the first installations. 

Q. Will you please tell us the reasons that moti- 

159 vated the “music as you ride” installations begin¬ 
ning with the February 10, 1949, installations. A. 

There were two reasons: (1) We felt that our passengers 
would like the diversion of music as they rode, based on 
the 1948 survey; that it would help them pass the time 
more pleasantly, and that it would make their ride seem 
shorter. 
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(2) Another reason was onr operating costs were rising 
and still are. As a matter of fact we showed deficits in 
July and August, 1949 and only a small net income in Sep¬ 
tember. 

We consider it part of our responsibility in providing 
good transportation at reasonable rates to explore and 
encourage every possible means of revenue even though it 
does not come directly from the rider. The advertising 
revenue that can be obtained from any “music as you ride” 
arrangement presents that opportunity. The money 
earned through this method is credited to our Gross Reve¬ 
nues and thus is reflected in our Operating Income. This 
relieves the passenger of paying the complete cost of his 
transit ride to the extent advertising revenues are earned. 

In other words, for the privilege of advertising, the ad¬ 
vertisers on transit radio help pay the cost of the ride to 
the transit rider. The earnings from this source we felt 
had important potentials and in the interest of our passen¬ 
gers we could not ignore it. We felt that we should 

160 take advantage of this means to help relieve the 
pressing need for more revenue. 

Q. Will you please tell us whether or not any contract 
was entered into with respect to the “music as you ride” 
installations in Capital Transit vehicles? A. Yes. A con¬ 
tract was entered into between the Capital Transit Com¬ 
pany and Washington Transit Radio, Inc. 

Q. I hand you a document headed “Agreement” and 
dated December 13, 1948. Is this document a correct copy 
of the contract you referred to in your previous answer? 
A. It is. 

Mr. Await: Mr. Chairman, may I have this document 
marked as Company’s Exhibit No. 1 for identification? 

Chairman Flanagan: It will be so marked. 

Q. Mr. Giddings, will you briefly explain the financial ar¬ 
rangements set forth in this contract, known as Ex- 

161 hibit No. 1? A. Essentially it provides for a mini- 
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mum payment of $6 per month for each vehicle hav¬ 
ing a receiving set. As the gross income from advertising 
rises, the 'Company proportionately benefits. Inasmnch as 
this is a new media and is only in its beginning stages, 
there is no experience as to the ultimate potential return. 
We feel, however, that it can be very material and substan¬ 
tial if given the opportunity to progress. 

Q. Now I understood you to testify that as of September 
15, 1949 the total installed sets were 212? A. October 15, 
Mr. Await. 

Q. October 15. On this basis, what is your present in¬ 
come from the “music as you ride” installations as of 
October 15, 1949? A. $1272 a month or $15,264 a year. 
This is based on the rmnimn-m $6 a set as provided in the 
contract 

Q. Is it the intention of Capital Transit Company to in¬ 
stall additional sets in other vehicles not new equipped? 
A. Yes. We contemplate eventually a total installation 
of approximately 1500 sets. 

Q. On the basis of 1500 sets, what would be your income 
from this source at the minimum rate of $6 per set A. 
$9000 a month or $108,000 a year. 

Q. However, under the contract, I understand you to say 
that if gross income for advertising rises, the Corn- 

162 pany would benefit proportionately? A. Yes. 

163 Q. Did the Company undertake to further these 
installations, as far as public acceptance was con¬ 
cerned, on the basis of the survey made by George Wash¬ 
ington University Students early in 1948? A. No. Be¬ 
fore firming any arrangements with Washington Transit 
Badio, and with their agreement, we jointly retained Ed¬ 
ward G. Doody and Company, an independent research or¬ 
ganization, to determine further public reaction. We 
wanted a survey broad enough to statistically reflect the 
attitude of all our riders. This was done during the week 
of April 1, 1949, after the programs had been regularly 
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broadcast from 7 a. m. to 7 p. m. weekdays and 7 a. m. to 
3 p. m. on Saturdays on at least 21 vehicles since February 
18, 1949. 

The programs were of the same pattern used to- 

164 day; namely, selected music, news, weather and time 
reports interspersed with short commercials and 

public service announcements. The announcements aver¬ 
aged about 6 minutes out of every hour. Our instructions 
to Doody were specific and with one thought: Do the ma¬ 
jority of our riders who have listened to the programs like 
“music as you ride” or are they opposed? 

Mr. Doody prepared a set of questions which he felt 
would objectively give us the answer to our questions. We 
wanted an unbiased answer before proceeding further. 

A. Will you please tell us the result of that survey? A. 
The Doody survey indicated that an overwhelming ma¬ 
jority favored “music as you ride.” 

Q. Following this survey, did your Company come to a 
conclusion as to further installations? A- Yes. This fact 
coupled with the substantial financial return which might 
result and which would be helpful in meeting the costs of 
providing transportation led us to the conclusion that the 
installations were in the interest of our patrons. 

Q. Did you consider the minority objections to the in¬ 
stallations? Al. Yes. We realized there would be some 
objections but we took pains to see that the type of pro¬ 
gram was one that had good music as a base and of the 
type which has been suggested by Parent Teacher 

165 Associations, Women’s Clubs and others. The com¬ 
mercials were not to exceed 60 seconds duration and 

be of a factual character. The news events and time sig¬ 
nals are believed to be of general interest to alL 
Perhaps, our greatest concentration to meet the possible 
objections of the minority was the standard set on musical 
selections. To that end we prevailed upon Washington 
Transit Radio to secure the transcription library which 
Muzak Corporation had available for this type of service. 
We felt in this instance that their long experience, knowl- 


edge and reputation in mnsic selection would meet the ap¬ 
proval of the minority. 

• •••••••• 

166 Q. Mr. Giddings, can you tell me whether any in¬ 
structions have been given to the operators to turn 
off radio sets in any of the vehicles at any time? A. Yes, 
sir; they have such instructions in the event that they con¬ 
sider the set too loud, that is, playing too loud or some¬ 
thing being wrong with it. 

Q. Mr. Giddings, did you as vice president of the Capital 
Transit Company take up with the superintendent or head 
of the Police! Department, the question of the need for a 
license under the Police Regulations? A. Yes, sir. 

Q. What did they advise you? A. They advised me that 
they felt it was not within their jurisdiction or their re¬ 
sponsibility. 

C ross-Examinaiion 

168 By Mr. Poliak: 

Q. Is there any other transit company which oper¬ 
ates trolleys or busses in Washington to pick up the pub¬ 
lic in Washington and deposit it in Washington? A. Not 
to my knowledge. I am sorry, Mr. Poliak, there is one 
other company that does that. 

Q. Which is that? A. The Washington, Marlboro and 
Annapolis Line. 

169 Q. That picks up passengers in Washington and 
discharges them in Washington? A. Yes, sir. 

199 Redirect Examination 

By Mr. Await: 

Q. One question, Mr. Giddings. You mentioned the 
Washington, Marlboro and Annapolis Line, I believe. Do 
you know whether they have radios on their buses? A. I 
understand so. 
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200 Hnlbert Taft, Jr., was called as a witness and, 
after having been duly sworn, was examined and 

testified as follows: 

Direct Examination 
By Mr. Dowd: 

Q. Wonld yon state yonr name and residence for the rec¬ 
ord, please? A. Hnlbert Taft, Jr., Cincinnati, Ohio. 

Q. What is yonr occupation, Mr. Taft? A. I am execu¬ 
tive vice president of Radio Cincinnati, Inc., a company 
which operates a standard broadcast station, television 
station, and a transit radio station. 

Q. Do you have any connection with Washington Transit 
Radio, Inc., or Capital Transit Company? A. I do not. 

Q. You mentioned that your company operated a broad¬ 
casting station and transit radio receivers. Where is that 
operation? A. That operation is in Cincinnati, Ohio. 

• •••••••• 

i 

201 Q. Mr. Taft, you mentioned that you are interested 
in the transit radio operation in Cincinnati. Do you 

have any knowledge as to any other cities that may have 
this type of operation? A. Yes, I do. 

Q. Would you name them, please? A. Transit radio is 
now in operation in Cincinnati, Ohio; Houston, Texas; Bal¬ 
timore, Maryland; St. Louis, Missouri; Wilkes-Barre, 
Pennsylvania; Evansville, Indiana; Topeka, Kansas; Des 
Moines, Iowa; Worcester, Masachusetts; Tacoma, Wash¬ 
ington; Allentown, Pennsylvania; Huntington, West Vir¬ 
ginia; Suburban Pittsburgh; and Washington. 

Q. Do you have any information as to how long transit 
radio has been in operation in those cities and how 

202 many sets may be in use at the present time ? A. Yes, 
I can give you the complete information on that 

Cincinnati was the first operation beginning July 10, 1948. 
There are now 475 vehicles equipped in 'Cincinnati. 

Commissioner Lauderdale: Do you know the total num¬ 
ber of vehicles in the cities? 
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The Witness: Yes. 

Commissioner Lauderdale: Wonld yon mind giving that? 

The Witness: I can do that by cities and give you the 
total. 

There are 2,945 vehicles equipped in these cities. 

Mr. Dowd: I think what the Commissioner was inter¬ 
ested in knowing, for instance, in Cincinnati you state you 
have 475 receivers. What is the total number of vehicles 
in Cincinnati? 

The Witness: It is approximately 50 per cent of the to¬ 
tal vehicles. It is about 80 per cent of the total available 
vehicles, by which I mean that in the old-fashioned street 
cars transit radios are not feasible because of the high 
noise level in those cars. We are installing them in about 
80 per cent of the vehicles which we believe to be suitable 
for this purpose. 

In Houston, Texas, there are 270 equipped vehicles; in 
St. Louis, approximately a thousand; in Wilkes-Barre, 
about a hundred; Evansville, 110; Washington, 220; subur¬ 
ban Washington, 30; Topeka, 50; Des Moines, 50; 
203 Worcester, Massachusetts, 220—incidentally a com¬ 
plete installation; Tacoma, Washington, 135; Allen¬ 
town, 75; Huntington, 55; suburban Pittsburgh, 75. 

By Mr. Dowd: 

Q. Did you mention Covington at any time? A. I in¬ 
clude Covington in the Cincinnati figures. 

Q. Is that a separate transit company? A. There are 
actually three companies: the Northern Kentucky, which 
operates into Cincinnati, is the Covington, Newport and 
Cincinnati Traction Company, the Green Lines—that is a 
complete installation, all of those except for 12 street cars. 

■ Q. As the person in charge of the operation in Cincin¬ 
nati, do you have any personal knowledge as to the ac¬ 
ceptance by the public of transit radio in that city? A. 
Yes, of course. Four different surveys have been made in 
Cincinnati, including northern Kentucky. Before the Cin¬ 
cinnati Street Bailway Company or the Green Lines en- 
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tered into a contract with ns, they were very insistent 
that as complete a tabulation of rider opinion be obtained 
as possible. Obviously we were just as much concerned, 
we were perfectly aware that without a large measure of 
public support the whole project would fall to the ground. 
Therefore before a contract was drawn with either of these 
companies, more than 5,000 ballots were taken on a 

204 random basis in the vehicles in those two cities and 
we obtained over 90 per cent favorable replies. 

After three months of operation we made a recheck and 
took about 1,500 ballots and the result was very much the 
same. Only two or three months ago, after a complete 
year of operation, in order to determine what the continued 
thought of the public was, we took a third survey with al¬ 
most an identical figure in favor. 

Mind you, we are as aware of public acceptance as any¬ 
body else is. We can not possibly succeed unless we have 
a very considerable majority who favor it. 

Q. Mr. Taft, have you received any information from 
any of the cities in which transit radio has been in opera¬ 
tion which indicates that the installation may or may not 
have any effect on the safety of operations in those cities! 
A. Yes. In Cincinnati, although no specific survey has 
been made, the safety director of the Cincinnati Street 
Bailway Company has advised us that in no sense has radio 
in buses contributed to accidents in one year of experience. 
The figures in Cincinnati show that for the first eight 
months of 1949 as against the same period in 1948 there was 
a 13.3 per cent decrease in traffic accidents involving public 
vehicles. 

Q. You are not maintaining, are you, Mr. Taft, that that 
13.3 decrease is due solely to the installation of 

205 radios? A. No, I am not maintaining that I don’t 
think sufficient information is available either in 

Cincinnati or in the other cities in which we are in opera¬ 
tion to prove that definitely. I think the figures there and 
in other cities certainly do prove that there is no increase 
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in accidents because of radio and I think there is some in¬ 
dication that the accident rate tends .to decline, although I 
certainly could not prove it, where radios are in the buses. 

Q. Do you have any figures in reference to Covington 
where you say you have an almost complete installation? 
A. Yes. I think it may be of some interest in Covington 
we have 112 out of 127 vehicles equipped. The only un¬ 
equipped vehicles are old-fashioned street cars. They have 
been equipped since July 10, 1948. In other words, for 
considerably over a year almost a complete installation. 

In the first six months of 1949 as against the same period 
in 1948 traffic accidents were down 31.7 per cent under the 
previous period, comparable period. 

I think it is also interesting to note that Covington was 
one of the safety winners, was one of the three winners in 
its size class of the annual safety award. 

Mr. Harrison: May I ask if that 31.7 per cent decline 
in Covington related to public transportation vehicles? 

The Witness: Yes. 

206 Mr. Poliak: Exclusively? 

The Witness: Yes. 

By Mr. Dowd: 

Q. That related solely to the accident figures for the 
transit company in which these radios had been installed as 
against their previous period of operation? A. That is 
correct 

• •••••••• 

215 R. L. Willoughby was called as a witness and, hav¬ 
ing been previously duly sworn, was examined and 
testified as follows: 

Direct Examination 
By Mr. Await: 

Q. Will you please give your name and address for the 
record? A. B. L. Willoughby, 4425 14th Street N. W., 
Washington, Apartment 32. 
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Q. Mr. Willoughby, are you employed by Capital Tran¬ 
sit Company! A. Yes. 

Q. How long have you been in the employment of Capital 
Transit Company? A. Twenty-four years. 

Q. What is your present position with Capital 

216 Transit Company? A. Supervisor and instructor. 

Q. How long have you been occupied in this posi¬ 
tion? A. Thirteen years. 

Q. Will you please briefly explain your duties ? A. I in¬ 
struct new operators in the operation of both street cars 
and buses during their initial training and I instruct new 
operators during their 90-day probationary period. I also 
check and observe operators who have had complaints 
made against them or who have had an accident record. I 
also make recommendations as to the ability of operators. 

Q. What proportion of your time is spent on instruction 
work and what proportion on checking and observing op¬ 
erators who have had accidents or complaints made against 
them? A. Approximately 10 per cent on initial instruc¬ 
tion, 65 per cent on probationary work, and 25 per cent on 
complaints and accident work. 

Q. When you say that you check and observe operators 
who have had complaints made against them or who have 
been in accidents, what exactly do you mean, Mr. Willough¬ 
by? A. The procedure would vary, depending on the par¬ 
ticular case, but as the usual thing, I board a bus or street 
car which is being driven by the operator against whom 
complaints have been made or who has had an accident I 
observe the operator while he is operating the ve- 

217 hide. I observe his reflexes, his general operation 
and technique. I point out to him any faults that 

I may see in his method of operation. I also discuss with 
him the complaint or complaints that have been made 
against him or the reasons that caused an accident In 
general, I attempt to improve both his attitude and his 
operation. 
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Q. Were yon at one time an operator yourself? A- Yes, 
I was and I now give demonstrations in operating street 
cars and buses. 

Q. In checking an operator who has had an accident, do 
you go thoroughly into the stability of the operator! A. 
Yes. I check to see whether the operator is having do¬ 
mestic trouble, financial trouble, or if there is anything wor¬ 
rying him that would affect his general stability. 

Q. Have any of the operators on whom you have checked 
as to complaints or accidents operated at any time radio- 
equipped buses or street cars? A. Yes. 

Q. In the course of your checking, your official duties, 
have you ever had operators tell you that an accident or 
complaint made against them was caused by the reception 
over the radio sets in the street cars or buses which they 
operated? A. No. 

Q. In your operation of street cars and buses for 
218 demonstration purposes have you operated buses or 
street cars equipped with radio receivers? A. Yes, 
I have operated both street cars and buses so equipped. 

Q. Did you find that the reception from these radio- 
equipped buses or street cars in any way interfered with 
your operation or have you ever felt they affected the 
safety of our operation? A. I have never found that they 
interfered with the operation, nor do I believe that they 
have affected in any way the safety of such operation. 

I might add that I am not conscious of the program which 
is being received. 

Mr. Await: You may cross-examine. 

Cross-Examination 
By Mr. Harrison: 

Q. Mr. Willoughby, are you able to hear ordinary traffic 
signals when you are operating a street car or bus equipped 
with a radio receiver? A. I certainly can. 

Q. Are you able to hear the signal bells on the vehicle, 
the call bells to stop? A. I certainly can. 
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Q. Is there a receiver near the driver of the vehicle? 
A. I am not too familiar with the location of the 

219 receivers bnt I think there is one a few’ feet in back 
of him. 

Q. Has the reception in any way interfered with yomr 
operation of a street car or bus? A. It certainly has not. 

Q. What is there about it that might interfere, if it did 
interfere? A. I don’t know of anything. I don’t give it 
any attention. 

Q. Have you found that the volume is too great? A. No, 
I haven’t. 

• •••••••• 

Cross-Examination 
By Mr. Poliak: 

Q. How much time have you spent yourself driving ve¬ 
hicles which have radios installed in them? A. I 

220 have no record of that but I would say I have driven 
about 20 a month, 20 buses or cars so equipped. 

Q. Each month? A. Each month. 

Q. How much time do you spend in those on the average 
roughly on such occasions? Is it an hour or a day? A. 
two or three hours roughly. 

Q. Did you ever ask drivers of street cars whether they 
liked these radio installations? A. I have, especially so 
since this investigation started. 

Q. What have they answered? A. Most of them said 
that they liked it and some of them said it didn’t affect 
them one way or the other. 

Q. Did some of them say they did not like it? A. No, I 
haven’t had a single one who said he didn’t like it? 

Q. When you drive these buses yourself, or trolley cars, 
with the radio installations, do you call out the streets 
which you are coming to? A. I do. 

Q. Do you find that extra effort is required to call them 
out when the radio is playing and the buses are stopped for 
traffic, for example? A. No, just the usual tone. 
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Q. Are the radios installed in training vehicles? 
221 A. Yes, we use them if there are any available at 
the time. 

• •••••••• 

223 E. L. Keller was called as a witness and, having 
been duly sworn, was examined and testified as 

follows: 

Direct Examination 
By Mr. Await: 

Q. Will you please give your name and address: A. 
E. L. Keller, 4423 Chesapeake Street, N. W. 

Q. Are you employed by Capital Transit Company? A. 
Yes. 

Q. What is your present position? A. I am instructor 
in the operation of buses and street cars. 

Q. Will you please explain your duties in more detail? 
A- After operators have finished their initial training, they 
enter a probationary period of 90 days during which time 
it is my duty to follow up with instructions to those opera¬ 
tors assigned to me during that 90-day period. I also 
make recommendations on the operator's ability to perform 
his duties. 

During this work I of course ride transit vehicles most 
of the time. I also have occasion, since I use transit ve¬ 
hicles getting to and from the various assignments, to ob¬ 
serve other operators in the operation of their vehicles. 

Q. How long have you been employed by Capital 

224 Transit Company? A. Nine and one-half years. 

A. How long have you been in your present posi¬ 
tion? A. Four years. 

Q. Before taking your position, were you an operator of 
vehicles on the Capital Transit System? A. Yes. 

Q. In the course of your duties do you now operate Capi¬ 
tal Transit vehicles? A. Yes, I do. It is part of my in¬ 
struction work. 


Q. In the course of your duties do the operators you in¬ 
struct and those you observe in riding the street cars and 
buses operate radio-equipped vehicles? A. Yes. 

Q. From your observations of the operators on these 
vehicles equipped with radio receivers do you find that the 
operation is in any way interfered with by the reception 
over the radio speakers? A. No. 

Q. From your observation do you or do you not be¬ 
lieve that the safety of the operation of the vehicle equipped 
with radio receiver is in any way impaired by the reception 
received from such receiver? A. From my observation I 
believe that the safety factor is not in any way inter- 
225 fered with by the reception received over the radio 
receivers. 

Q. Have you in the course of your duties talked to any 
of the operators as to whether or not they like or dislike 
to operate vehicles equipped with radio receivers? A. 
Yes, I have talked to about 100 operators who have oper¬ 
ated vehicles equipped with radio receivers and almost 
without exception they like to drive the vehicle so equipped. 

Q. You stated that as part of your duties in connection 
with instructions that you actually operated vehicles. 
Were any of these vehicles equipped with radio receivers? 
A. Yes. 

Q. During your operations were programs being re¬ 
ceived over the radio receivers? A. Yes, in a great many 
cases. 

Q. Did you find that such programs in any way interfered 
with your efficient operation of the vehicle? A. No. 

Q. Would you prefer to operate a vehicle equipped with 
a radio receiver rather than one not so equipped? A. I 
would prefer the one equipped with the radio receiver. 

Q. Why? A. I find that the public in general is in a 
better mood. 

Mr. Await: You may cross-examine. 
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226 Cross-Examination 
By Mr. Harrison: 

Q. In the operation of radio-eqnipped buses or street 
cars are you able to hear the traffic signals such as given by 
police officers or automobiles blowing their horns? A. 
Yes, sir. 

Q. Does the sound interfere in any respect with the hear¬ 
ing of such signals? A. No, sir. 

Q. Are you able to hear the stop bell on the vehicle? A. 
Yes. 

Q. Have you ever observed whether or not a person who 
asked for street directions or where to get off a vehicle 
has been unable to be heard either by the driver or the 
driver has been unable to hear the question? A. No sir, 
I have not. 

Q. Has that matter ever come to your attention at all? 
A. Not where the operator could not hear the passenger, 
no sir. 

Q. In riding on one of the vehicles as an instructor what 
is your position in relation to the driver, near or far away? 
A. Near. 

Q. Is it on the seat immediately behind him? A. On 
either side of the car. 

227 Q. Have you ever driven a vehicle occupied by 
school children? A. Yes, sir. 

Q. Which is more distracting to the driver, the sound of 
school children or the sound of the radio reception? A. 
School children. 

Q. Have you observed the normal tone of voice between 
passengers talking amongst themselves and the radio re¬ 
ception to see which may be louder, to see if one interfered 
with the other? A. I notice the tone of the people’s voice 
much more than the radio because I do not pay any atten¬ 
tion to that. 

Q. You mean it is louder than the radio? A. I think 
you could distinguish the voice more clearly. 
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Q. Did the radio sounds interfere with your discussion 
with the driver when you were instructing him in any way? 
A. No, sir. 

Q. Do you have to speak in a louder tone of voice than 
you do on a vehicle not so equipped? A. No, sir. 

«•••••••• 

229 L S. Nichols was called as a witness and, having 
been first duly sworn, was examined and testified as 

follows: 

Direct Examination 
By Mr. Await: 

Q. Will you please state your full name and address? 
A. L S. Nichols, 6007 Byland Drive, Bethesda, Maryland. 

Q. Are you employed by Capital Transit Company? A. 
Yes, sir. 

Q. What is your present position? A. I am supervisor- 
instructor on car operation. 

Q. When you say car, you mean street cars? A. Street 
cars, yes sir. 

Q. Will you please explain your duties in more detail? 
A. After operators have finished their initial training, they 
enter a probationary period of 90 days during which time 
it is my duty to follow up with instructions to those opera¬ 
tors during that 90-day period. I also make recommenda¬ 
tions on operator’s ability to perform his duties. During 
this work I ride street cars most of the time. I also have 
occasion, since I use transit vehicles getting to and from 
various assignments, of observing other operators in their 
operation of their vehicles. 

230 Q. How long have you been employed by Capital 
Transit Company? A. Twenty-six years. 

Q. How long have you occupied your present; position? 
A. Eleven years. 

Q. Before taking your present position, were you an 
operator of vehicles on the Capital Transit System? A. 
Yes, sir. 
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Q. In the course of your duties do you now operate Capi¬ 
tal Transit vehicles? A. Yes, sir. 

Q. In the course of your duties do the operators you in¬ 
struct and others you observe in riding street cars and 
buses operate radio-equipped vehicles? A. Yes, sir. 

Q. From your observations of the operations on those 
vehicles equipped with the radio receivers do you find that 
the operation is in any way interfered with by the re¬ 
ception over the radio speakers? A. No, sir. 

Q. From your observation do you or do you not believe 
that the safety of the operation of vehicles equipped with 
radio receivers is in any way impaired by the reception 
received from such receivers? A. From my obser- 

231 vation I believe that the safety factor is not in any 
way interfered with by the reception received over 

the radio receivers. 

Q. Have you in, the course of your duty talked to any 
of the operators as to whether or not they liked or disliked 
to operate vehicles equipped with radio receivers ? A. Yes. 
I have talked to at least 200 operators who have operated 
vehicles equipped with radio receivers and almost without 
exception they like to drive cars and buses so equipped. I 
might say that in the early days there were some few com¬ 
plaints by operators with respect to loudness but in the 
last month or so I have not had these complaints. 

Q. Mr. Nichols, you stated that as part of your duties 
in connection with instructions you actually operated ve¬ 
hicles. Were any of these vehicles equipped with radio re¬ 
ceivers? A. Yes. 

Q. During your operation of these vehicles were pro¬ 
grams being received over radio receivers? A. Yes, in 
many cases. 

Q. Did you find that such programs in any way inter¬ 
fered with your efficient operation of a vehicle? A. No. 

Q. Would you prefer to operate a vehicle equipped 
with radio receivers rather than one not so equipped? 
A. I would prefer to operate one with the radio 

232 receivers. 
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Q. Why? A. Because it has a tendency to keep 
the passengers in a better mood and they are easily handled 
that way. It also makes it easier on the operator himself. 

Mr. Await: You may cross-examine. 

Cross-Examination 
By Mr. Harrison: 

Q. Did you find in your own operation of radio-equipped 
vehicles, Mr. Nichols, that the sound from the receivers dis¬ 
tracted your attention to your driving? A. No, sir. 

Q. Does it tend to fatigue you, listening to the constant 
drumming out of music, news announcements, weather re¬ 
ports? A. No, sir, it did not because I don’t allow it to 
interfere with my work. When you are driving a street 
car your duties require your full attention and as far as 
the radio is concerned you don’t even know it is there. 

Q. In operating such vehicles could you hear the street 
signals such as a policeman’s whistle or horns on an ap¬ 
proaching vehicle? A. Yes, sir. 

Q. Have you operated street cars with school chil- 
233 dren on them? A. I have sir. 

Q. Have you operated such a vehicle equipped 
with radio? A. Yes, sir. 

Q. Which is louder, the school children or the radio? A. 
Naturally the school children are. 

Q. Have you ever observed whether or not the radio re¬ 
ception interfered with conversation of passengers? A. 
No, sir. 

Q. Have you observed whether or not the tone of the 
passenger is below or higher than that of the radio? A. 
No, sir, I have not. 

Q. Have you ever had complaints from passengers on 
your street car of the noise from the radio? A. Not that 
I can recall. I don’t remember of any one instance. 

Mr. Harrison: Thank you, Mr. Nichols. 
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Cross-Examination 
By Mr. 0 ’Dea: 

Q. Yon say the radio makes it easier on the bns operator 
or street car operator? A. Not exactly the radio makes 
it easier. When yon have a bnnch of passengers who are 
congenial, friendly, that has a tendency to make yonr work 
easier as an operator. 

Q. And the radio makes the passengers congenial? 

234 A. That is my idea. 

• •••••••• 

K. C. McCloskey was called as a witness and, having been 
first dnly sworn, was examined and testified as follows: 

Direct Examination 

By Mr. Await: 

Q. Will yon please give yonr name and address? A. 
K. C. McCloskey, 2821 63rd Place, Cheverly, Maryland. 

Q. Are yon employed by Capital Transit Company? A. 
Yes, sir. 

Q. How long have yon been in the employment of the 
company? A. Seven years. 

Q. What is yonr present position with the corn- 

235 pany? A. Safety supervisor. 

Q. How long have yon occupied that position? A. 
Five years. 

Q. Will yon please explain yonr duties? A. As my title 
indicates, I am principally charged with the question of 
safety with respect to the operation of street cars and buses. 
I am interested in preventing accidents of any kind or na¬ 
ture connected with buses or street cars and for this reason, 
among other things, I visit any place where an accident 
has occurred. I go into the reasons for such accidents, 
whether such accidents could have been prevented. I talk 
with operators as to the prevention of accidents, whether 
there are any hazardous points on their routes and 
whether anything can be done to protect these hazardous 
points. 
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I have a general knowledge as to the canse of accidents. 
I also give short talks on safety to pnblic bodies snch as 
citizens ’ associations, luncheon clubs, schools, parent- 
teacher associations and so forth with illustrating motion 
pictures. 

Q. Mr. McCloskey, have yon ever been an operator of a 
street car or bus? A. Yes, sir. 

Q. In the course of yonr duties do you ever now 

236 operate a street car or bus? A. Yes, I do in order 
to check the safety factors. 

Q. What was your reaction when you first learned that 
radio receivers were to be installed on street cars and 
buses of the Capital Transit Company? A. I was opposed 
to such installation. I felt that radio reception would in¬ 
terfere with the efficient operation by operators of street 
cars and buses and would decrease the safety factor. 

Q. Do you still feel the same way? A. No sir, I do not. 
I have found in my study of accidents or safety-factors 
that the radio does not in any way interfere with the effi¬ 
cient operation and I have found that it has not been the 
cause of any accidents. 

Q. Have you talked to any of the operators with respect 
to the operation of radio-equipped vehicles? A. Yes, I 
have talked to approximately 500 operators and I have 
found only one who was opposed to the radio. 

Mr. Harrison: You said only one? 

Mr. Await: Yes. 

By Mr. Await: 

Q. Have you found in your own operation of radio- 
equipped vehicles that the program received distracted 
your attention in any way from the operation of the ve¬ 
hicle? A. No, I have not. 

Q. Mr. McCloskey, where in your opinion do the 

237 greatest number of traffic accidents occur in the Dis¬ 
trict of Columbia? A. In what is known as the 

congested business section. By congested business section 
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I mean the area of about eight blocks long and six wide, 
bounded on the east by 7th Street, Northwest; on the 
west by 15th Street, Northwest; on the south by Pennsyl¬ 
vania, Northwest; and on the north by New York Avenue, 
Northwest. The area is approximately one square mile. 

Q. When you say the greatest number, what exactly do 
you mean? A. I mean the area I just described as) com¬ 
pared with any area of similar size in the District. 

Q. What is the approximate area of the District of Co¬ 
lumbia? A. Approximately 68.9 square miles. 

Q. WTiat percentage of Capital Transit traffic accidents 
occur in this one-square-mile area as compared with the 
68.9 square miles area of the entire District of Columbia? 
A. Approximately 11 per cent. 

Q. Do you know the number of lines on which radio- 
equipped vehicles are used that travel into or through this 
congested business section? A. Yes sir, 32 enter or travel 
through such area out of the 43 lines on which radio- 
equipped vehicles run, or about 76 per cent. Eleven 
238 do not travel in the congested business section as 
defined by me. 

Q. Of all the lines running into this congested section, 
how many lines do not have radio equipment? A. Of the 
39 lines entering such area, seven lines do not have any 
radio equipment. 

Q. Then, as I understand your testimony, the 39 lines, 
of which 32 have radio equipment on them, are subject to 
a greater traffic hazard than those not entering the con¬ 
gested business section? A. Yes, sir. 

Q. In your opinion in any comparison of traffic acci¬ 
dents, should weight be given to the fact that about 76 
per cent of the lines which have radio-equipped vehicles on 
them enter the congested business area? A. Yes, sir. 

Q. How many lines are there in the Capital Transit Sys¬ 
tem? A. Approximately 121. 

Q. Am I correct then in understanding your testimony 
to be that Capital Transit lines total 121, of which 43, or 35 
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per cent, have radio equipment; that of the 43, approxi¬ 
mately 76 per cent enter or travel through the congested 
business area as defined by you; and of the 78 lines on 
which there are no radio equipment, seven lines, or less 
than 10 per cent of the non-radio-equipped lines, 

239 enter or pass through the area defined by you? A. 
Your understanding of my testimony is correct, 

which also means that 76 per cent of the radio-equipped 
lines are exposed to a greater accident hazard than those 
not so equipped, the latter exposure being about 10 per cent. 

Q. Have you made available to you information main¬ 
tained by the Office of Director of Traffic as to the increase 
of traffic congestion in the District of Columbia? A. Yes, 
sir. 

Q. Did you acquire this information as part of your offi¬ 
cial duties? A. Yes, I do as a regular part of my duty in 
order to keep abreast of any condition which affects the 
safe operation of the company’s vehicles. 

Q. What does that information show as to increase in 
vehicle traffic entering the District in recent periods? A. 
It shows an increase of about 10 per cent for 1949 over 
1948, and an increase in the number of registrations of mo¬ 
tor vehicles within the District for 1949 of 13,789 over 1948 
up to September 30, or approximately a 9 per cent increase. 

Q. What conclusion do you draw as to these figures? A. 
This creates a greater traffic hazard and greater exposure 
to accidents. 

Mr. Await: You may cross-examine. 

240 Cross-Examination 
By Mr. Harrison: 

Q. Mr. McCloskey, did you hear Capt Johnson of the 
Inspector’s Office and Police Department testify yesterday? 
A. Yes, I did. 

Q. Do you remember his stating that since July there had 
been 180 accidents involving street cars? A- Yes, sir. 

Q. And 26 of them were equipped with radios? A. Yes, 
sir. 
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Q. Did you investigate those accidents? A. I wouldn’t 
say I investigated the particular accidents, no. 

Q. Did you investigate the cause of those accidents in 
those cases? A. I couldn’t say as to any individual acci¬ 
dent. My job is to talk to every operator I possibly can 
regarding accidents and I don’t pay any attention, you 
might say, to an individual accident unless it is serious. 

Q. Did anybody from your Safety Department make an 
investigation to see whether or not the use of radios on the 
street cars or buses involved in accidents, about which Capt. 
Johnson testified, caused the accidents? A. I am the only 
one in my department and my job is to try to find 

241 the causes of accidents and then offer recommenda¬ 
tions to the company for the elimination of such 

hazards. 

Q. So, your information is first-hand, is it? A. That is 
right. And in the course of talking to operators where 
there was a radio-equipped vehicle involved in an acci¬ 
dent I have asked them, did the radio cause that accident, 
and they have all thus far answered No. 

Q. Have you yourself operated radio-equipped vehicles? 
A. Yes, sir, I have. 

Q. Have you been able to hear the traffic signals over 

the radio sounds? A. Very plainly. 

• •••••••• 

Q. Did you observe whether or not passengers could be 
heard making inquiries as to the location of streets? A. 
In my opinion they can. 

Q. I think you testified in your original testimony that 
you had not found that the radio had caused a'single acci¬ 
dent. Was my understanding of your testimony correct? 
A. That is correct, yes sir. 

• •••••••• 

242 Max F. Ryan was called as a witness and, having 
been first duly sworn, was examined and testified as 

follows: 
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Direct Examination 
By Mr. Await: 

Q. Will you please state your name and address for the 
record, Mr. Ryan? A. Max F. Ryan, 8209 Queen Anne 
Drive, Silver Spring, Maryland. 

Q. Are you employed by the Capital Transit Corn- 

243 pany? A. Yes, sir. 

Q. What is your position with the Capital Transit 
Company? A. I am chief clerk in the Claims Department 
Q. As chief clerk in the Claims Department, do you have 
access to the records of traffic accidents occurring on Capi¬ 
tal Transit buses and street cars? A. Yes, sir. 

Q. Have you had prepared under your direction and su¬ 
pervision, based on Capital Transit records, a study of 
the ratio of traffic accidents operated by Capital Transit 
on the rate of accidents per 100,000 miles ? A. Yes, sir. 

Mr. Await: Mr. Chairman, may I ask that this document 
be marked for identification as, Company’s Exhibit No. 2? 
Chairman Flanagan: It may be so marked. 

(The document above referred to was marked 
Company Exhibit No. 2 for identification.) 

By Mr. Await: 

Q. I hand you a document headed “Rate of Traffic Acci¬ 
dents per 100,000 miles Transit Vehicles, First Nine Months 
1949 and 1948,” Company’s Exhibit No. 2 for identification, 
and ask you whether this is the document prepared for 
which you have responsibility. A. Yes. 

244 Q. Will you please explain this exhibit? A. This . 
exhibit shows the number of traffic accidents that 

occurred on all vehicles from January 1 through September 
30, 1949, the rate being 9.99 accidents per 100,000 miles. 
It shows the rate of traffic accidents for the same period in 
1948 to be 9.54 accidents per 100,000 miles of operation, 
which is an increase in 1949 over 1948 of .45 or 45/100ths of 
one accident per 100,000 miles. 
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Q. Do I understand this exhibit covers the traffic acci¬ 
dents over the entire system of Capital Transit Company? 
A. Yes, sir. 

Q. Have you had prepared under your direct super¬ 
vision a study showing the traffic accidents occurring on 
radio-equipped vehicles from February 10, 1949 to Sep¬ 
tember 30, 1949, compared with the same vehicles not 
equipped with radios for the same period in 1948? A. Yes 
sir, I have. 

Q. I hand you a document headed “Bate of Traffic Acci¬ 
dents Per 100,000 Miles on Radio Operated Vehicles From 
2/10/49 to 9/30/49, Compared With Same Vehicles For 
Same Period 1948/’ Was this document I have just de¬ 
scribed prepared under your direction? A. Yes, sir. 

Mr. Await: Mr. Chairman, may I ask that this document 
be marked as Company’s Exhibit No. 3 for identification? 

Chairman Flanagan: It may be so marked. 

245 (The document above referred to was marked 

Company Exhibit No. 3 for identification.) 

Mr. Harrison: Mr. Await, I did! not hear the exact de¬ 
scription, but does that mean that Exhibit No. 2 relates to 
accidents on vehicles not equipped with radios? 

Mr. Await: Company’s Exhibit No. 2 represents the ac¬ 
cidents on all vehicles of the Capital Transit Company, in¬ 
cluding those equipped and not equipped, for the com¬ 
parative period of nine months of 1948 and 1949. 

Mr. Harrison: Thank you. 

By Mr. Await: 

Q. Mr. Ryan, will you please explain the exhibit and the 
procedure that was used in making this exhibit? A. In 
making this study we listed by number all the vehicles which 
were equipped with radio receiving sets from February 10, 
1949 to September 30, 1949. From our records we then 
determined the number of traffic accidents which this group 
of vehicles had up to and including September 30 of this 
year. We then calculated the number of miles operated by 
these vehicles from the date of installation of the radio 
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receiving sets to September 30, 1949. So we arrived at a 
rate of traffic accidents per 100,000 miles. We also cal¬ 
culated in the same manner the number of accidents on the 
same vehicles as a group for a like period for the 

246 year 1948 when not radio equipped. 

The over-all figure for 1949 is 8.81 accidents per 
100,000 miles of operation of radio-equipped vehicles and 
for 1948 the over-all figure is 8.96 accidents per 100,000 
miles of operation of the same vehicles not radio equipped. 
This is a decrease of .15 or 15/100ths of an accident per 
100,000 miles. 

Q. Then do I understand from these two exhibits that 
the over-all traffic accident rate for the entire system in¬ 
creased in 1949 45/100ths of an accident per 100,000 miles 
and that on the radio-equipped vehicles compared with 
the same operation for the same vehicles not radio equipped 
in 1948, there was a decrease of 15/100ths of an accident 
per 100,000 miles? A. That is right. 

Q. Do I also understand from these exhibits that the 
over-all traffic accident rate for the entire system for 1949 
is 9.99 accidents per 100,000 miles and on the radio-equip¬ 
ped vehicles for 1949 the over-all traffic accident rate is 
8.81 per 100,000 miles? A. That is correct 

Q. Then do I understand that the traffic accident rate 
per 100,000 miles on the radio-equipped vehicles is less than 
the traffic accident rate per 100,000 miles on all the 

247 vehicles operated by Capital Transit for 1949? A. 
That is correct, it is 1.18 less accidents per 100,000 

miles. 

Q. During what hours do the programs on the radio- 
equipped vehicles operate? A. They only operate between 
7 a. m. in the morning and 7 p. m. in the evening and they 
do not operate on Sunday. 

Q. In giving the figures on Exhibit 3 as to traffic acci¬ 
dents on the radio-equipped vehicles, they include traffic 
accidents when the radio was not in operation? A- That 
is right Twenty-seven per cent occurred after 7 p.m. and 
before 7 am. when the radios were not operated. 


Q. Or on Sundays? A. Or on Sundays. 

Q. In other words, as I understand it, the 27 per cent 
includes on weekdays the time that the radio was not oper¬ 
ating between 7 p.m. and before 7 a.m. and also includes 
accidents that happened on Sunday when the radio was 
not operated? A. That is right 
Q. Were you present yesterday when Capt. Johnson of 
the Police Department testified? A. Yes sir, I was. 

Q. I find that he stated, and I refer to page 6 of the 
transcript of yesterday’s hearing: 

“Since the 1st of January there have been 57 

248 traffic fatalities, 10 of which have been caused or in¬ 
volved street cars and seven of which involved buses. 

Only one of those 17 was radio equipped at that time.” 
Did you hear that? A. Yes sir, I did. 

Q. Have you examined the records of Capital Transit 
Company to ascertain at what time this accident occurred? 
A. Yes, sir. 

Q. I am speaking of the one fatality on radio-equipped 
vehicle. A. That is right 
Q. What time did it occur? A. It occurred at 12:25 
Mr. Harrison: That is when the program was not on? 
The Witness: That is right, it was not operated. 

Mr. Await: You may cross-examine. 

Mr. Harrison: I have no questions. 

Cross-Examination 

By Mr. O’Dea: 

Q. Mr. Ryan, I am curious as to the figures on July, Au¬ 
gust and September, why they are so much larger than the 
other months. Do you have any explanation for that? A. 
Yes, sir. We had more vehicles equipped in those months. 
You see, we have been equipping them periodically. 

249 We installed in February. You notice as we equip the 
vehicles the accidents rise and when you get up to 

July we had—I don’t know how many but we had quite a 
few more than we had in February, so that the accident 
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rate went np. In September that is also time becanse we 
then bad 212 vehicles equipped, the accidents rose with the 
increase in the number of radio-equipped vehicles. 

Mr. O’Dea: Thank you, sir. 

Redirect Examination 
By Mr. Await: 

Q. I understood you to say the accidents increased but 
the rate did not increase, did it? A. I did not compute 
the rate by months. 

Q. But the over-all rate did not? A. I just said the 
number of accidents increased naturally because the num¬ 
ber of vehicles increased. 


250 Andrew Sarkady was called as a witness and hav¬ 
ing been first duly sworn was examined and testified 

as follows: 

Direct Examination 
By Mr. Await: 

Q. Will you please give your full name and affiliation? 
A. Andrew Sarkady. I am Director of Research for Ed¬ 
ward Doody and Company, 911 Locust Street, St. Louis, 

Missouri. 

* 

I am also Assistant Professor of Market Research at 
Washington University at St. Louis, Missouri. 

Q. What is your educational background? A. I am a 
graduate of Princeton University and did postgraduate 
work at Rutgers University. 

Q. What do you teach at the Washington University of 
St. Louis? A. Market Research which is the study of per¬ 
sonal opinion surveys and market surveys. 

Q. How long have you been employed by the Doody Com¬ 
pany? A. Three years. 

251 Q. Where were you employed previously? A. 
Crossley, Incorporated, a New York City Research 

Company, and prior to that I was Regional Supervisor of 




IT. S. Bureau of the Census, Middle Atlantic and New 
England States for four and one-half years. 

Q. What were some of your responsibilities at the Cen¬ 
sus Bureau? A. Administration; and direction of field 
office, training and supervising personnel, adapting and 
applying the principles of random-sampling throughout 
the Middle Atlantic and New England States as well as 
Washington, D. C. 

Mr. Poliak: What samples? 

The Witness: Applying the principles of random sampl¬ 
ing throughout the Region. 

' By Mr. Await: 

Q. Does this mean you planned the sample and supervise 
surveys made here in Washington, D. C.? A Yes, it does. 

Q. What kind of surveys were they? A They varied, 
they were Labor Force studies, housing studies and rail¬ 
road passenger traffic surveys as well as consumer re¬ 
quirement studies for the War Production Board. 

Q. Were these studies made for private industry or were 
they made for government agencies? A Those were all 
for the government. 

252 Q. Did you plan the sample on both the April and 
October studies that the Doody Company made on 
“Attitude of Capital Transit Company Customers toward 
transit radio”? A Yes, sir; I did. 

Q. Will you please state how you did so? A The ob¬ 
jective in planning the sample was to adhere as closely as 
possible to the rules of random selection. By random se¬ 
lection is meant that each person or item in a survey has an 
equal opportunity to fall into the sample. It has been 
proven by quality control, market and opinion surveys, and 
other probability studies that by random selections, from 
any group of items or people a representative sample of 
the subject matter would be obtained. 

When this random process of selection is followed, the 
degree of accuracy of the sample can be measured. 
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Based on this mathematical fact, and in the absence of 
known data abont the characteristics of the transit pnblic 
at any given time, random sampling was decided npon as 
the most accurate and scientific method of evolving a cross- 
section and reflection of passenger attitude. 

The lines on which the surveys were made were those 
where radio-equipped vehicles were operating since it was 
the logical place to find people exposed to the medium. 

The division between total bus and streetcar interviews 
is an immaterial factor really under the rules of 

253 random selection. However, a division was made 
on the basis of the ratio of equipped busses to 

equipped streetcars for several reasons: One, to provide 
some guide for the field work; two, to establish a sufficient 
sample for comparing April and October bus results spe¬ 
cifically, and three, continue our study of the many influ¬ 
ences on the reaction to transit radio, in this case streetcar 
riders versus bus riders. This latter point had not ap¬ 
peared as a possibility thus far. 

Random selection on the vehicles was planned and exe¬ 
cuted to the best of our ability. Every fourth person was 
interviewed on a vehicle. It was not always possible to 
interview every fourth person because crowded conditions 
sometimes made aisle interviewing necessary and passen¬ 
gers sometimes left the vehicle just prior to the instance 
of being interviewed, or passengers boarded and had not 
ridden four or five blocks to qualify for interview. 

But, this systematic random selection of every fourth 
or fifth rider was maintained and the homogeneity of the 
sample is reflected in the result found from study to study. 

Q. Does your testimony mean that the sample you used 
in making the survey by the Doody Company was repre¬ 
sentative of the attitude of the public riding radio-equipped 
vehicles in Washington? A. Yes, sir. 

Q. In our opinion, if a survey were made of all the 

254 transit riders on radio-equipped vehicles, would the 
results be the same as those obtained in your survey? 

A. It definitely would. 



Q. In your opinion, can this Commission rely on this 
survey as an accurate representation of transit rider opin¬ 
ion? A. Yes, sir. 


268 Edward G. Doody was called as a witness and hav¬ 
ing been first duly sworn was examined and testified 

as follows: 

Direct Examination 
By Mr. Await: 

Q. Will you please give your full name and ad- 

269 dress for the record? A. Edward G. Doody, 911 
Locust Street, St. Louis, Missouri 

Q. What is your business? A. I am the owner of Ed¬ 
ward G. Doody & Company, a research company, marketing 
research company, specializing particularly in opinion re¬ 
search studies. 

Q. How long have you been engaged in such business? 
A. Since 194L 

_ 4 

Q. Will you please tell us generally some of the research 
studies that your organization has conducted? A. Yes. 
We do continuous research for the Pepsodent Division of 
Lever Brothers Company. We have continuous panels 
throughout the country where we are doing product test¬ 
ing on their new products. We serve the St Louis Post- 
Dispatch in connection with advertising and readership 
surveys and have; even made some circulation checks for 
them. 

Speaking of St Louis, we also work for the St Louis 
Star-Times and the St Louis Globe-Democrat In fact, we 
do work for all three of the newspapers there. 

In the transportation field we have made a number of 
studies for companies throughout the country, induding 
the St Louis public service company, Indianapolis Bail- 
ways, Kansas City Public Service Company, and Detroit 
Street Railways, among others. Brown-Forman, a 

270 Louisville distiller, has used our services in finding 
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out better markets for their products and also doing 
some product testing. 

In the department store field our clients include such 
firms as the May Company in Cleveland and St. Louis, J. L. 
Hudson in Detroit, L. S. Ayres in Indianapolis and the 
Oaufman Company in Pittsburgh. 

We also work in the food field with such super markets 
as Weingarten’s in Houston and Betindorf’s in St. Louis. 
The Grapette Company in the Beverage field located in 
Camden, Arkansas is another of our clients and we are 
currently doing a study for them. 

I guess I might wind up by saying that we work for 
maybe 50 or 60 advertising agencies including such firms 
as Young and Rubicam and Henri, Ruthrauff and Ryan, 
Foote Cone and Belding, McCann-Erickson, Hurst and Mc¬ 
Donald, Inc., and others. 

Q. Have you made any studies in the radio field? A. 
Yes, we do studies for radio stations, certainly from the 
eastcoast through to the Rockies, of a coincidental nature 
like the Hooper Studies where we call people and say, 
“This is a radio survey. Is your radio on now? ,, We have 
also done in this connection a diary study, such as the 
Columbia Broadcasting Company, as a matter of fact, they 
are our clients. In other words, a diary study is where a 
diary is left in a home by a radio and they keep 
271 track of what they listen to for a week. 

Q. Did you conduct a public opinion study or sur¬ 
vey in Washington, D. C. with respect to radio reception 
in busses and streetcars in April 1949? A. Yes. 

Q. Will you please explain the procedure you used in 
making the April 1949 survey? A. Well, the purpose of 
this study was to determine the reaction of Capital Transit 
customers to continuing radio programs while riding in 
radio equipped vehicles. Answers to the problems were 
approached in two separate directions. First of all, on the 
bus interviews to study passenger reactions within the me¬ 
dium itself and then interviews at bus stops to determine 


rider knowledge and attitudes outside the influence of the 
medium. 

I would like to point out here that these bus stop inter¬ 
views were made before they boarded the vehicles, not 
after they alighted the vehicles. 

The on-the-bus interviews, persons there had an oppor¬ 
tunity to listen to the music as you ride and can judge the 
immediate impact of it at that time most perfectly and 
give it to us. This is distinct from possible attitudes out¬ 
side of the medium. Each approach can apply a different 
question, such as, “would you like such programs to be¬ 
come a part of regular service ?” Opportunities for 
272 public expression on the busses had to be offered 
because one, consumer acceptance is of primary im¬ 
portance and, two, listening reaction to~ broadcasts them¬ 
selves will determine the financial success of a medium. 

Interviewing of passengers was conducted on four lines 
on which five radio-equipped busses each were assigned. 
The vehicles had been in operation for a sufficient period of 
time to permit considerable familiarity of the riders with 
FM radio. 

Of course it was anticipated that there would be a number 
of riders who would be taking their first rides on the radio- 
equipped bus at the time of the interview. Nevertheless, 
the primary objective to study the reaction within the me¬ 
dium was accomplished. 

Trained investigators boarded busses during the hours 
of 7 a. m. to 7 p. m., daily, Monday through Friday and 
from 7 a. m. to 3 p. m. Saturday during the week of April 
1 to 7, 1949. 

Interviews were made according to peak and low pas¬ 
senger loads during the broadcast day. Persons inter¬ 
viewed were selected at complete random after they had 
ridden at least four or five blocks. 

The four lines selected for the bus operations and the 
survey were the A Lines, Congress Heights; D-2, 4, Glover 
Park-Trinidad line; the L-4, Connecticut Avenue 
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273 line; and S Lines, 16th Street. It was believed that 
they would cover about every economic strata and 

represent a cross-section of the riders at least as best under 
the present system of routes. 

Based on Capital Transit passenger figures, Lines A, D 
and S are about the same in respect to daily loads. How¬ 
ever, Line L is about 127 per cent of any of the three 
lines. Thus, Line L was allocated 29.7 per cent of the 
planned 2,500 quota of interviews, the others being 23.4 
per cent of each. 

Q. When you speak of 23.4 that is a percentage figure? 
A. Yes, and that is 29.7. 

Q. 29.7. A. Yes, those are percentage figures. So that 
we would apportion our figures according to the peak loads. 
As for the bus stop interviews, again the purpose was to 
obtain the attitudes and reactions of the riding public to 
transit radio outside the medium, the best expedient under 
the existing time table of events, and which was utilized, 
was the interviewing of persons at bus stops along the bus 
routes where the radio busses were in operation. In this 
manner, customers who had experienced music as you ride, 
as well as those who had not could be interrogated. 

The bus stops offered the best source of potential transit 
riders. 

274 How people react within a particular atmosphere 
might be different outside the same environment. 

So, assuming this possibility, the decision to interview 
Transit Company customers away from the radio-equipped 
busses was a step in that direction. 

Personal contacts again were made at complete random 
as persons waited for transit connections. Field opera¬ 
tions were conducted during the same week that on-the- 
bus interviews were made. The L Line, again received 
the largest quota as opposed to the other three. A total 
of 2,320 contacts were made; that is, total interviews. 

Mr. Harrison: That is on the L Line? 

The Witness: No, sir; that is all together. That line L, 
it would be 29.7. 




There were 29 bus stops covered on the four routes dur¬ 
ing the broadcast day. In ether words, those were our 
interviewing points, the 29 various stops. These stops 
were selected by the Capital Transit Company’s traffic De¬ 
partment because they are centrally located and were rep¬ 
resentative and about a good a place as any on the respec¬ 
tive lines to get a broad cross-section of riders. 

By Mr. Await: 

Q. What was the result shown by this survey! A. The 
results shown in this survey were that 94.1 per cent were 
not opposed. We asked the specific question of 
275 them, “would you like such programs to become a 
part of regular service?” Of this percentage 79.6 
were definitely in favor, 14.5 were either indifferent or did 
not know, and 5.9 were not in favor. 


The Witness: This 5.9 that were not in favor we asked 
them specifically after we had their reasons why not, 
“Well, even though you don’t care for such programs per¬ 
sonally, would you object if the majority of passengers 
wanted busses and streetcars equipped with radio receiv¬ 
ers?” When asked that question 4.7 said that they would 
not object or, in other words, would not oppose the majority 
wilL This leaves a balance of 1.2 firmly opposed. 

In answer to the specific question, “Would you say that 
these programs make your ride seem more enjoyable, less 
enjoyable, or neither?” I would like to say that our in¬ 
vestigators were instructed and it says so right on the ques¬ 
tionnaire to rotate the “more” and “less” enjoyable. 79.9 
answered yes, that it made their ride seem more en¬ 
joyable, 5.4 that was less enjoyable and 14.7 said neither. 

276 By Mr. Await: 

Q. Were you requested to make a supplemental survey 
and study of public reaction to the music as you ride pro- 
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grams on Capital Transit bnsses and streetcars? A. Yes. 
Q. Did yon make that survey? A. Yes. 

Q. When did it start? A. You are referring to attitudes 
of Capital Transit customers, study No. 2? 

Q. Yes. A. That survey was made betwen October 11 to 
October 17. 

• •••••• • 

277 Q. Will you please explain the procedure used and 
results shown by this survey as set forth in the re¬ 
port? A. In order that the results of both the April and 
October studies would be comparable, the same sampling 
procedure was followed for bus interviews. 

The sample distribution in Study No. 2 was broadened to 
include interviews on streetcars which were equipped with 
radio receivers since our first survey in April. You see, 
when we made the study back in April there weren’t any 
radio receivers on streetcars. 

The same questions relating to rider reaction were asked 
in both surveys. Study No. 1 included interviews with 
passengers at bus stops, however, in view of the results 
found in our previous studies of rider reaction toward 
transit radio, not only in Washington, but in St. Louis, we 
concluded that Study No. 2 could be confined to interviews 
aboard radio-equipped vehicles. 

By Mr. Await: 

Q. Mr. Doody, what was the result shown by the survey, 
by Study No. 2? A- Again quoting that same question. 

Q. What same question? A. “Would you like such pro¬ 
grams to become a part of regular service?” 93.4 

278 per cent were not opposed; that is, 76.3 were in favor, 
13.9 said they didn’t care and 3.2 said they didn’t 

know. 

I would like to explain here that the figure in the April 
survey is a combination of “don’t care” and “don’t know.” 
In this particular survey we were able to break down “don’t 
knows” and “don’t cares” as I have given them; here. 
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Mr. Poliak: Which figure in the April survey is that 
combination? 

The Witness: 14.5. 

Mr. Poliak: What? 

The Witness: Said either they didn’t know or didn’t care. 
Here we were able to separate them, “don’t care,” 13.9; 
“don’t know,” 3.2. 

6.6 were not in favor but when asked the question, “Well, 
even though you don’t care for such programs personally, 
would you object if' the majority of passengers wanted 
busses and streetcars equipped with radio receivers?” 
3.6 said they would not object or oppose the majority wilL 
This leaves a balance of 3 per cent firmly opposed. 

• •••••••• 

282 Q. Now Mr. Doody, before you made the survey 
which you commenced in October 11, did you attend a 
conference with Commissioner Lauderdale and members of 
the staff of the Commission? A. Yes. 

Q. What was the purpose of this conference? A. I have 
been informed that the Commission was desirous of know¬ 
ing how the survey was to be conducted; that they wanted 
to be sure it was an impartial survey and that they might 
want to have us cover specific information. 

Therefore, the purpose of this conference was to acquaint 
the Commissioners and the staff of the Commission with 
the survey which we intended to make and to find out from 
them if there was any particular phase of the general ques¬ 
tion that they wanted covered for the Commission’s in¬ 
formation. 

Q. As a result of this conference, did you alter your 
plans in any way with respect to making a survey ? A. Yes. 
The Commissioner and the staff emphasized that they were 
particularly interested in the effect of music as you ride on 
the operators driving such equipped vehicles with particu¬ 
lar emphasis on the safety factor. As a result of this con¬ 
ference I added to the survey a check of operators of 
four divisions of the company having the greatest number 
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283 of vehicles equipped with radio receiving sets. These 
divisions are known as the Northern, Southern, 

Brightwood, and Western. 

Q. What procedure was used in making the survey? A. 
We prepared a set of nine questions to he asked of the 
operators at each of the four divisions I mentioned. 

• •••••••• 

Q. What did you do next? A. I arranged for either my¬ 
self or the staff to meet at the Superintendent’s office at 
each division and interview the operators as they came off 
their various runs. The first interviews were made at the 
Western Division on October 12th, and these interviews 
were conducted by me personally. Like interviews were 
conducted at the other divisions, for instance, the 

284 Northern Division was covered on October 13, and 
14, and the Southern and Brightwood Divisions were 

covered and the operators interviewed on October 13. 

Q. In conducting these interviews did you or your staff 
make any effort to pick out particular men for such inter¬ 
views ? A. Not at alL Operators were selected at complete 
random as they entered the Division office to turn in. Any 
operator who had operated a vehicle equipped with radio 
receivers was considered eligible; that was the only require¬ 
ment. 

Q. Did you ask the name or number of any operator? A. 
We did not. 

Q. Why did you not? A. We wanted the men to feel, to 
have every assurance, that these interviews would not be 
turned in or in otherwise be a subtle attempt to get data 
which might later be used against them. 

Mr. Harrison: May I ask there, you mentioned the super¬ 
intendent’s office. Was the superintendent of the company 
present at the interviews? 

The Witness: On three of the four, no. He brought the 
men in and left. I might add that in view of that we tabu¬ 
lated that garage or division separately to see if it had made 
any difference and it had not 
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By Mr. Await: 

Q. In other words, you ran a second, practically? 
A. We tabulated these results by divisions and on the few 
interviews that the Division Superintendent was there I 
made a note. It happened to be when I was doing the inter¬ 
viewing myself. I would like to say that his presence was 
an impersonal presence, he was wandering in and out and 
it was an impersonal presence. 

We were careful to note and see if it did. 

Q. How many operators were interviewed at the four 
divisions that you specifically mentioned? A. At Western, 
65 operators out of 250; Southern Division, 57 operators 
out of 178; the Brightwood Division, 43 operators out of 
101; and the Northern Division, 129 operators out of 378, 
or a total of 294 operators. This represents a 16.4 per cent 
sampling of the 1,796 capital transit operators who have 
operated a radio-equipped vehicle. 

Q. In your opinion, does the percent of operators inter¬ 
viewed at these divisions fairly measure the ratio of all 
operators' opinions? A. Yes. 

Q. What was the result shown by this survey? A. 95.9 
per cent of the operators answered that there was no inter¬ 
ference with the proper and safe operation. That was in 
direct answer to the question, “Do you think that 
286 the radio interferes in anyway with the proper and 
safe operation of your vehicle ?” 95.9 of the opera¬ 
tors answered no. 

Mr. Harrison: These conclusions which you gave stated 
on page 7 of Exhibit No. 5? 

The Witness: They are stated in there, I am not sure of 
the page. Yes, it is the last page. 

Two per cent were qualified in their answers and two 
per cent felt that safety was impaired. 88.1 had no per¬ 
sonal objections to operating radio equipped vehicles when 
asked the question, “Do you personally have any objection 
to operating a radio-equipped vehicle ? ’ ’ Only 3.4 said they 
had objections and 8.5 voiced reservations. 




On the question of, “Do yon think radios mate yonr job 
more pleasant?” 74.5 felt it made their job more pleasant 
with the radio, 8.5 said sometime and 41.1 said they didn’t 
know. 1.7 said “No difference,” and 13 said radios did 
not make the job more pleasant. 

I wonld like to add here that one of the things, sort of 
an occupational hazard in the research business is what 
we call getting a cheap yes. 

To avoid that on this question we asked them in what 
way or how. In other words, if they were unable to sub¬ 
stantiate their yes, it wouldn’t have been counted. 

By Mr. Await: 

287 Q. In number of operators, how many is 4 per 
cent? A. 12 operators, sir. 

Q. When you say that two per cent or six operators were 
involved, their answers as to proper and safe, what do you 
mean? A. They said if the volume became too loud there 
was a potential threat. 

Q. What were the reasons given by the two per cent or 
six operators who felt safety was impaired? A. Two out 
of the six thought that normal volume on the radios inter- 
ferred, four of the six thought that if and when the volume 
became too loud, that is, above normal, safety of opera¬ 
tion was threatened. 

Q. Then these two operators who felt that even under 
normal operations, the radio was possibly a hazard, what 
percentage is that of the drivers in the whole survey? A. 
That is less than one per cent. 

Q. Well, as a matter of fact, according to my figures it 
is just a little more than one-half of one per cent, isn’t it? 
A. That is right, sir, .6. 

Q. What did the driver say in response to the question, 
“Generally speaking, do you think that radios make your 
job more pleasant?” A. The biggest majority said 

288 they liked music, that was 23.4 that said they liked 
music. The next highest was 12.7 who said, “Music 

makes the passengers more pleasant,” and 12.3 said that 
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By Mr. Await: 


Q. Mr. Doody, on page 6 of Exhibit No. 5 at the bottom I 

see a reference to the Shriner’s Parade and the reference 

* 

reads: “Over a third (36.1 per cent) of the 294 operators 
were on duty during the Shriner’s Parade. These 106 
drivers were asked, ‘Do you think the rerouting announce* 
ments were helpful to the public in avoiding confusion?’ 
two-thirds (65.1 per cent) answered in the affirmative.” 

What was the purpose of that? What was the Shriner’s 
Parade and announcements? A. The purpose of the 
289 question was that there had been a lot of talk as ,to 
how helpful the transit radio could be in an emer¬ 
gency for routing people around. Here was a chance right 
at the time of the survey where during the parade WWDC 
made announcements, while not on specific lines, their an¬ 
nouncements were something to the effect that bus lines on 
streets would be detoured to certain other avenues. They 
gave a complete route of the parade and mentioned how 
the specific lines would be affected. 

So, we asked the operators if they were helpful in any 
way. The Yes votes said, 65.1 and although we didn’t ask 
them how, I would say a good third of the operators volun¬ 
teered comments, like “We are not asked so many ques¬ 
tions. There is less confusion.” 




the music was soothing and relaxing to them. 11.5 men¬ 
tioned time breaks, scores and news. 11.1 said it made the 
vehicle quieter and accordingly they didn’t hear passengers 
talking. 4.5 said it makes their work less monotonous, 8.2 
said it makes the time pass quicker, ,7 per cent said they 
expressly enjoy it when they are laying over at the end of 
the run, 3.3 said they like the .music but claimed they would 
like a little more variety in program, 2.5 said the music 
was good but the announcements sometimes got on their 
nerves. 

Then we have miscellaneous reasons down.here, “News 
helps me keep up with things,” 1.2 and so forth. 
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Cross-Examination 
By Mr. Harrison: 

291 Q. I want to ask you one further question about 
this survey. Did you do any personal observation 

yourself on the streetcars or busses as to what you thought 
might be the effect of the broadcasts either on the operators 
or the riders? A. Yes, I was here during the entire week 
of the survey, here instructing our investigators, going out 
with them. In fact, everybody, regardless of the amount 
of their experience, were required to go out and get ten 
interviews and bring them back before we gave them any 
quotas to see if they were handling it properly. 

In introducing some of our personnel into this work it 
was part of my work to ride the vehicles. 

Q. Did you notice any sounds from the radio that would 
overcome the street signals, automobile horns, policemen’s 
whistles ? A. No, I did not, sir. 

Q. Did you observe that it was so loud that it interfered 
with conversation between passengers? A. No, sir, and I 
might further add that it didn’t interfere with our question¬ 
ing of passengers. 

Q. You did make some surveys on the vehicles them¬ 
selves? A. Yes. 

Q. Did -the persons being interviewed find any 

292 difficulty in hearing your questions or did you find 
any difficulty in hearing their answers? A. No, sir. 

Q. Did you have to speak in such a loud tone that you 
would annoy people sitting in the seat behind or in front 
of the one being interviewed? A. No, sir. 


315 Donald O’Neill was called as a witness and, having 
been first duly sworn, was examined and testified as 
follows: 




Direct Examination 
By Mr. Dowd: 

Q. Would you state your name and address for the 

316 record, please? A. Donald O’Neill, 62 Greenwood 
Road, Montclair, New Jersey. 

Q. What is your occupation, Mr. O’Neill? A. I am pro¬ 
gram director of the Franchise Division of Muzak Cor¬ 
poration. 

Q. How long have you been associated with Muzak? A. 
Thirteen years, since its inception in New York in 1936. 

Q. What are your duties with Muzak at the present time? 
A. As program director I have supervision over and direct 
responsibility for all of the musical programs distributed 
by Muzak throughout the country. This responsibility in¬ 
volves .the selection and grouping of music for programs to 
hotels, restaurants, banks and other offices, to factories and 
other industrial accounts; for our programs to radio sta¬ 
tions for transit broadcasts. It involves programs fur¬ 
nished to a number of railroad and steamship companies. 

My duties also include the compilation of music libraries 
used in transit broadcasting and for individual industrial, 
office and restaurant subscribers beyond the reach of our 
wire services as well as the additions of new music to these 
libraries each month. 

As a member of our music committee, I participate in the 
determination of the music and the type of orchestra 

317 to be used each month for recording new additions 
to our libraries. 

Q. Just what is the principal business of Muzak? A. 
Muzak Corporation consists of three major divisions. First 
is the transcription division which is engaged in the record¬ 
ing and manufacture of transcriptions and phonograph 
records for ourselves and for others; second, there is an 
Associated Program Service Division which maintains a 
library of transcription music released to standard radio 
stations here and abroad; third, there is the Franchise Di¬ 
vision which is engaged in the musical programs by wire in 
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some 70 cities in the United States and its possessions, 
Canada and Mexico. This division also deals with the vari¬ 
ous programs and libraries listed in reply to the question 
under duties and responsibilities. 

Q. You referred to a radio broadcast library. Is the 
Transit Radio library your regular radio broadcast station 
library? A. No sir, it is not. It is different from the 
library the Associated Program Division supplies to stand¬ 
ard broadcast stations. 

Q. How and why and what is the library that you furnish 
for Transit Radio broadcast? A. The library which we 
furnish to Transit broadcast stations is made up of the 
music drawn from our functional library. It is music that 
is designed for use in work or other types of installa- 
318 tions. It differs from standard radio music in being 
considerably less highly arranged and being more 
simple than the type of music which is customarily heard 
on standard radio stations. 

Q. What were the primary considerations in the creation 
of this Transit Radio library? A. As the oldest and per¬ 
haps the largest source of functional music in the country, 
it has been natural for us to follow the development of 
transit broadcasting with a considerable degree of interest. 
From our analysis of music used in this business we believe 
the type of functional music in which we have specialized 
is ideal for this purpose. We design our library to include 
non-distracting music so that all musical tastes are repre¬ 
sented in amounts roughly proportional to the anticipated 
likes and dislikes of the projected audience. 

Q. What are the chief characteristics of the musical 
selections that are placed in the Transit Radio library? A. 
First and most important, whether the selection is concert, 
semi-classical or popular, the melody is emphasized through¬ 
out. All of the concert and semi-classical music is per¬ 
formed by orchestras usually called the “Salon” type* 
made up of approximately 15 to 20 musicians. Violins and 
other stringed instruments predominate in these combina¬ 
tions over woodwinds and brass. The popular music 
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319 is performed by popular dance type combinations 
of wood winds and brasses tempered in many in¬ 
stances by the addition of a string section. All the arrange¬ 
ments are generally full with no solo performances; swing 
and jazz are avoided as well as heavy symphonic music. 
Brass instruments are muted. Extreme changes of dynamic 
level have been excluded. Throughout simplicity of treat¬ 
ment has been the keynote with enough tonal coloring to 
keep the music from becoming drab and uninteresting. 

Q. Mr. O’Neill, were you present^ during the testimony 
yesterday? A. Yes, sir. 

Q. You heard some of the references to the music used 
by WWDC-FM? A. Yes. 

Q. Some of those terms, which I will repeat, were brassy, 
jive, bebop, boogie woogie. In any of the music included 
in the Transit Radio library selections of that type? A. 
In the library there are some selections that might be termed 
jazzy. These, however, happen to be on particular discs 
and are not used for program purposes. Otherwise, there 
is definitely no bebop, there is no jazz. 

Q. Could any of the music be called brassy? A. No, 
sir. 

320 Q. As I understand your previous testimony, the 
brasses are muted for the most part? A. That is right. 

In other words, brass as an instrument is not emphasized 
at any point. Usually they have either mutes in them or 
they are kept so much subdued and in the background that 
frequently they are not perceptible. 

Q. You have no instances, for example, where Henry 
Armstrong would take off on a trumpet solo? A. No, sir. 
Those are characteristics which do not fit in with our con¬ 
cept of functional music. 

Q. What steps, if any, do you take to make certain that 
your quality in this library will be maintained? A. We 
select all our own arrangers and artists to score and per¬ 
form in the manner we want. We record them in our own 
studio, using the best equipment available and in so far as 
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the program is concerned, we maintain a very highly trained 
staff of personnel. 

Q. Incidentally, what type of recordings are these? A. 
These are electrical transcriptions recorded vertically as 
against a lateral recording which is characteristic of phono¬ 
graph records. 

Q. What is the fidelity of your vertical recordings? A. 
Not being an engineer, I can not give too much of a definite 
answer on that. It ranges, as I understand, from approxi¬ 
mately three or four hundred cycles to at least 10,000. 

321 It exceeds by all means in the upper end and lower 
end the mechanical means of reproducing that music. 

Q. Does the average person have musical likes and dis¬ 
likes? A. Definitely. This has been shown conclusively by 
our own research studies and by the investigations of many 
investigators. It may be stated that the average person 
has strong likes and dislikes in music. Furthermore, he 
will accept as a matter of course the music he likes but will 
protest vigorously that which is personally distasteful. It 
has been our experience that a favorable comment freely 
offered is a rarity compared to the number of unfavorable 
comments. Every indication we have reveals better than 
95 per cent acceptance of music on the part of our audience. 

Q. Do I understand from that that in your experience 
people who object to something are more apt to protest 
than those who like it? A. Yes, people who dislike music 
are much more prone to object verbally or in writing than 
those who do not object or who like the music. 

Q. As a part of your research work, has Muzak Corpora¬ 
tion developed a statistical method for evaluating likes and 
dislikes? A. Yes. Every study we have made includes 
likes and dislikes. Those are both carefully tabulated 

322 and listed. They enter into the planning of all our 
programs. For purposes of statistical measurement 

we have developed a merit index to express in one figure 
the likes and dislikes of our audience. Types of music that 
have a low merit index rating are excluded. 
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Q. It is on the basis of this statistical analysis that yon 
indicated previously that 95 per cent of the audience found 
your musical libraries acceptable? A. I would say that is 
true. 

Chairman Flanagan: May I ask a question on that point 
on the likes and dislikes? 

Mr. Dowd: Yes. 

Chairman Flanagan: I wonder if this witness would have 
any explanation for the fact that a large number of people 
who profess to be music lovers violently object to music of 
this type on the ground that it violates their private rights. 

Mr. Dowd: If the witness has an opinion, I shall be glad 
to have him express it. 

The Witness: Well, I can’t answer from a legal stand¬ 
point. I will say this, that the reaction of most people to 
music is based on association. Generally speaking, people 
with a high musical training do not care too much for the 
more popular forms of music. By popular I mean dance 
music, operetta music, types of music of that sort. 
323 That- of course is strictly an objection that stems 
from their background, from their association with 
other types of music. 

Chairman Flanagan: Do you have an extensive musical 
background yourself? 

The Witness: I have, of course, studied musical theory 
since I have been with Muzak. I have studied piano. I 
have dabbled in many phases of the business. I do not 
claim, however, to be a professional musician. 

By Mr. Dowd: 

Q. You stated, did you not, that your library used for 
Transit broadacsting did not contain symphonic music? A. 
That is right 

Q. With reference to your answer to the Chairman, do 
I understand then that perhaps people with a high degree of 
musical training, a higher percentage of those people would 
like symphonic music than would the average listeners? A. 
That is right. 
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Q. Your library does not include symphonic music? A. 
No, sir. 

Q. So those people who like it might not like the type of 
music in this library? A. That is right. In relation to the 
business of likes and dislikes as it affects Washington, I 
might say—and this has nothing particularly to do with 
symphonic music as such but the program in gen- 

324 eral—that in the actual operation of Transit broad¬ 
casting Mr. Strouse and his staff have bent over back¬ 
wards to keep the music and the program both pleasing and 
soothing. We furnish WWDC-FM with the same program 
that is now being used in several other cities. At the ex¬ 
press wish of Mr. Strouse, we are indicating those selections 
in his program which by any stretch of the imagination 
can be deemed too loud, too jazzy or too brassy for the 
specific requirements of the Washington audience. It is 
our understanding that these selections are being eliminated 
from the program actually broadcast here. 

Q. Where music is introduced as a new element in a 
surrounding, whether it is industrial, office or factory, how 
long does it generally take before it is accepted by the peo¬ 
ple in those surroundings as a part of the normal condi¬ 
tion? A. It takes a period of approximately four to eight 
weeks before the music becomes part of their working con¬ 
ditions. In other business, that is in our functional pro¬ 
grams in factories and other things, before we make sur¬ 
veys we prefer to wait approximately three months. 

Q. Have you made any survey or have you any figures 
to show an increasing acceptance of musical background 
among factories, offices, restaurants and other types of in¬ 
stallations? A. I have some figures here on the 

325 music or the acceptance of music in offices as well as 
in factories. 

Q. Would you give those figures, please? A. In response 
to the question “Do you like music while you work?” we 
received the following percentage of favorable responses in 
the past four years: In 1945, 77.3; in 1946, 93.2; in 1947, 
94.5; and in 1948, 95.5. 
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Q. That is the percentage in offices where yon had a 
musical background installation? A. That is right. 

Q. How abont yonr industrial plants? A. From indus¬ 
trial plants the same question produced these figures, favor¬ 
able ideas: In 1945, 80.8 per cent; in 1946, 89.2 per cent; 
in 1947, 93.6 per cent; and in 1948, 94.9 per cent. 

Q. Do these figures indicate that the longer the music is 
there the greater number of people accept it and appreci¬ 
ate it and want it while they work? A. I would say those 
figures tend to support that statement. 

Q. Now in your installations where you have made these 
studies do you have or have you ever had a 100 per cent 
acceptance by the people in question? A. To the best of my 
knowledge, this has never happened. There is always a 
small minority of from 2 to 4 per cent who object to the 
use of music in industry and a number in proportion 
326 who are indifferent. So far as we know, there is no 
means of overcoming this small opposition. How¬ 
ever, we derive considerable satisfaction from the fact that 
the overwhelming majority of our audience is highly favor¬ 
able to our music and also from the knowledge that whether 
they want it or not, the small minority who object derive 
subconsciously the benefits of our functional music. 

Q. Have you made statistical studies upon which you 
have based that conclusion? A. Yes sir, we have studies, 
as I stated, ranging back to early 1945. This is a con¬ 
tinuing part of our operation. 

Q. Do those studies then indicate that from the objective 
analysis such as efficiency or the release of fatigue or ten¬ 
sion, that more people benefit than like the music? A. 
That is true. There is a general increase in the efficiency 
from objective studies. I think the average is approxi¬ 
mately 12 per cent. There have been cases where it runs 
as high as 45 per cent. 

Q. So that the benefits of the music are not always neces¬ 
sarily the same as the subjective likes and dislikes? A. 
That is true. 

• •••••••• 
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361 Ben Strouse was called as a witness and, having 
been first duly sworn, was examined and testified as 
follows: 


Direct Examination 
By Mr. Dowd: 

Q. Will you please state your name for the record? A. 
Ben Strouse. 

Q. What is your occupation, Mr. Strouse? A. Vice- 
president and general manager of Capital Broadcasting 
Company, 1000 Connecticut Avenue, and I am president of 
Washington Transit Radio, Inc. 

Q. Do you know, as president and director of Washing¬ 
ton Transit Radio, whether any of the stockholders of 
Washington Transit Radio are officers or employees of 
Capital Transit Company? A. They are not. 

Q. What is the relation between Washington Transit 
Radio and Capital Transit Company with respect to the in¬ 
stallation of radio receiving equipment? A. Washington 
Transit Radio, Inc. has a contract with Capital Transit 
Company for the installation and maintenance of FM re¬ 
ceivers in street cars and, buses of Capital Transit Com¬ 
pany and also has a contract with a radio station which in 
turn enables them to provide for a satisfactory program 
service for reception in such vehicles. 

Q. What station is now giving such service? A. WWDC- 
FM. 

Q. Is there any contractual restriction which would make 
it necessary that WWDC-FM furnish these pro- 
363 grams? A. No, there is not. Arrangements could 
be made with any other radio station. 

Q. To furnish similar type programs? A. To furnish 
similar type programs, yes sir. 

Q. What was the primary motive of Washington Transit 
Radio with respect to entering into this contract with Capi¬ 
tal Transit Company? A. Primarily it was a commercial 
venture from which we hope to gain a profit. 
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Q. If your primary motive was commercial venture, why 
were you interested in determining whether the public in 
general desired or wished to accept this type of service? 
A. I don’t believe any commercial venture has a chance of 
success unless it has public backing or public acceptance. 
Certainly no advertising medium does. 

Q. Did you try to control or influence the surveys that 
were made on behalf of Capital Transit Company and 
Washington Transit Radio? A. Not at all. The original 
survey which Mr. Giddings referred to was sort of an in¬ 
formal thing made by George Washington University 
students on which we got 92 per cent acceptance. That 
was made way back with one experimental bus and one ex¬ 
perimental street car. The Doody survey was made in 
April. At that time we were particularly anxious to find 
out whether we had public acceptance. At that time 
364 we had 20-odd installations. If the public did not 
like Transit Radio and did not want it, that was the 
time for us to get out of the business. We were particu¬ 
larly anxious to know the real truth then and as a result we 
not only made no attempt to influence Mr. Doody—not that 
we could, but we were hoping he would lean over backwards 
to be perfectly fair in his survey. We wanted to find out, 
it was our advantage to know. 

• •••••••• 

385 Q. Mr. Strouse, you testified that the primary 
motive of Washington Transit Radio in entering this 
enterprise was that it was a commercial enterprise. There 
has also been testimony on behalf of Transit Radio, Inc., 
and Washington Transit Radio, Inc. as to the other cities 
in which installations have been permitted. Could you seek 
to inform yourself as to whether there were any cities in 
which installation had been refused by the competent muni¬ 
cipal authorities? A. Mr. Poliak, I am a member of the 
Board of Directors of the National Company of which Mr. 
Taft who was a witness the other day is Chairman. I don’t 
know all of the affairs of that company only those that come 
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up at the directors ’ meetings. I do not know, however, of 
any case where municipal authorities or anyone else has 
refused transit radio. 

I think Detroit the issue is still up in the air, but I don’t 
think it was actually turned down. But I don’t know that 
for certain, sir. 

• •••••••• 

C ross-Excumination 

By Mr. Poliak: 

397 Mention has been made of the factor of safety, Mr. 
Strouse, particularly with reference to the public ad¬ 
vantage in their being a means whereby direct communica¬ 
tion can be made from Capital Transit Company to the 
drivers of its vehicles. 

Perhaps you are not the witness to whom I should put 
this question but my question is, for that purpose, would it 
not be possible to make installations which are very much 
cheaper than the present installations? A. I would like 
to answer you, Mr. Poliak, by describing a visit I made to 
the Pentagon Building to talk with the Liaison Committee 
on Civil Defense. I talked to Colonel Beers, who is chair¬ 
man of that committee and Colonel Stanford, who is com¬ 
munications officer. They were very much interested in 
transit radio, interested in all types of mobile radio, one¬ 
way and two-way. They asked me for a complete 

398 list of cities where transit radio operated. 

They told me of use for which transit radio could 
be used in emergency which we had never realized our¬ 
selves, sir. Some of those uses are services that can be 
used in broadcast servicing. 

For example, Colonel Stanford brought out that news 
casts during times of extreme emergency could be used to 
control panics and for “Panic-control,” which is the phase 
he used. There are also many other uses. 

Drivers could be asked to deposit citizens at certain parts 
of the city for ambulance duty. The drivers and the public 
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could be informed to leave certain areas of the city. In all, 
they gave me 7 possible emergency uses that as I say, we 
bad never realized ourselves. 

399 Frank F. McIntosh was called as a witness and 
having been first duly sworn was examined and testi¬ 
fied as follows: 

Direct Examination 

By Mr. Dowd: 

Q. Will you state your full name for the record, please? 
A. Frank F. McIntosh, Consulting Engineer, with offices at 
710 - 14th Street, Northwest, Washington, D. C. 

Q. When you say you are a consulting engineer, what 
type of consulting engineer is that? A. I handle matters 
of acoustics in connection with radio and television. 

Q. Mr. McIntosh, what is your educational background? 
A. I am a graduate of Electrical Engineering of the Uni¬ 
versity of Nebraska. I have a Masters Degree from M. L T. 
in Cambridge. 

400 Q. How long have you been engaged in acoustical 
radio and electronic engineering matters? A. I have 

been associated as a member of the technical staff of the 
Bell Telephone Laboratories for eight years at which time 
I was in the developmental group, research group, and the 
installation groups. The work I engaged in there was the 
electronic design, acoustic material design for studios, 
acoustic measurements, installation of radio and television 
stations, aircraft stations and the like. 

Q. Were you ever employed in the government? A. I 
was employed during the war as Director of the Radio and 
Radar Division, Foreign and Domestic Branch, which han¬ 
dled, of course as you know, all the electronics for the 
Army, Navy and civilian uses. That period lasted until 
1944 when I left to form my own business. Between the time 
I worked for Bell Laboratories and the time I went to the 
War Production Board, I was the sales engineer for the 12 
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Western States of Gray Bar, Western Electric equipment 
and then for a year and a half—that lasted four years—a 
year and a half after that, or for a year and a half after 
that, I was the director of station operations of the Fort 
Industries Company, which headquarters at Toledo, Ohio 
and handled matters of six broadcasting stations. 

I am a part-owner of the Muzak franchise setup in Cin¬ 
cinnati, Ohio where we dispense music to industries, 

401 restaurants, hotels and the like. 

I operate, besides the consulting business, in Silver 
Spring, I have a laboratory where research and develop¬ 
ment work is done and also where we manufacture on a rela¬ 
tively small scale a number of electronic products. 

Q. Have you appeared as an expert witness on matters 
of this sort in the past? A. I have appeared in every form 
of engineering work in connection with studio and television 
design, yes, sir. 

Mr. Dowd: Mr. Chairman, I offer Mr. McIntosh as an 
expert witness and wish to request that his qualifications 
be conceded. 

Mr. Poliak: No objections. 

'Chairman Flanagan: Very well. 

By Mr. Dowd: 

Q. Mr. McIntosh, do you have any connection with Capi¬ 
tal Transit Company or Transit Radio? A. My only con¬ 
nection is that I was asked to make some measurements on 
some of their vehicles. I have no other connection. 

Q. Is it possible to measure the noise level at any given 
point or in any given situation? A. Yes, sir; it is. 

Q. For instance, in this room, could you measure the 
noise level in this room? A. Yes, sir; it can be 

402 done. 

Q. How would such measurement be made? A. 
Such measurements are made with calibrated pressure 
measuring equipment. There are several companies that 
make this, among them being General Radio, Sound Appa- 
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ratus Incorporated, General Electric, and Homer H. Scott 
now have that 

Q. Bid you make such a measurement pursuant to your 
employment by Washington Transit Radio? A. Yes, I did. 

Mr. Dowd: Mr. Chairman, I request that the Exhibit 
entitled, “Report” be marked for identification as Exhibit 
No. 13. 

Chairman Flanagan: It may be so marked. 

(Document above referred to, Exhibit No. 13, 
was marked for identification.) 

By Mr. Dowd: 

Q. Mr. McIntosh, I call your attention to what has been 
marked for identification as Exhibit No. 13. Will you please 
state what that exhibit purports to show? A. This is a 
summation of the measurements that were made in a num¬ 
ber of streetcars and busses to indicate the absolute sound 
levels that could be obtained there during various parts of 
the day and on different vehicles. The exhibit is somewhat 
self-explanatory, we believe. 

403 Just to clarify, the first column shows the car or 
bus number that was measured. The next column 
shows the position in the car in which the measurements 
were made, the front being up near the driver and the middle 
being about in the center of the car and the rear being about, 
of course, within six feet of the rear. 

The next double column is headed “Car in Motion,” and 
the first of this double column is “Car noises with radio 
on.” The second column was without the radio on. These 
measurements were made in the accepted and well-known 
terms of decibels and db stands for decibels, db is roughly 
speaking about the smallest increment of increase or de¬ 
crease in audio level that your ear can obtain or understand 
or recognize. The ear does not hear arithmetically, that is, 
twice the pressure on the ear does not give you twice the 
sensation of the sound. Your ear is logarithmic in its 
hearing and there have been a world of measurements made 
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to establish the general characteristics of the ear and they 
have been published throughout the literature of the 
country. 

Dr. Fletcher of Bell Laboratories is one of the leaders 
who have published books on speech and hearing and those 
associated with him have contributed to that information. 

Q. May I interrupt there? When you say that the ear 
does not hear logarithmetically, what would be the situation 
if you had a given volume of sound, for instance, 

404 a piano and you were to double the number of pianos, 
what increase in the sound level would there be as 

1 measured in decibels? A. If you assume a double sound 
energy level, you would have a three db increase in db. 

Mr. Poliak: A what? 

The Witness: If the power level was doubled the db in¬ 
crease would be three db. 

By Mr. Dowd: 

Q. In other words, if you had a sound level of 50 decibels, 
you would have to add another sound of 50 decibels in 
volume in order to increase the total volume to 50 decibels? 
A. You would have to have 1 the same wattage component 
as the original sound to increase the db. 

Mr. Poliak: Would you repeat that, please? 

The Witness: In order that the sound level was increased 
3 db, the power in the sound would have to be doubled. In 
other words, going from 50 db to 53 db, requires that twice 
the energy or twice the power is contributed to the sound 
waves. That is a very fortunate thing. If it was not for 
that, we would all be going crazy everytime somebody 
tooted their horn or hit a bell or slapped a book down on 
the table. Those peak energies may be many, many times 
greater for a very short instance. 

405 By Mr. Dowd: 

Q. When I interrupted, Mr. McIntosh, you had ex¬ 
plained that the first two columns represented the noise 
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level with the car in motion. Now the third column repre¬ 
sents the noise level with the car standing still with the 
radio on? A. The third column is the car in motion with 
the car noise and with the radio on. 

Q. I mean the last column to the right. A. The last 
column to the right is the streetcar standing still and the 
radio going. 

Q. I notice that in the first two columns there is very little 
difference between the noise level at any given position in 
the vehicle except for 5239. Was 5239 a bus? A. 5239 is 
a bus. 

Q. Then 1511, 1558 and 1127 were streetcars? A. Yes. 

Q. In those vehicles the noise level when the car was in 
motion was the same measured in decibels in all positions? 
A. Yes, sir; pretty much, sir. 

Q. In the bus, when the bus was in motion the rear of the 
bus was much noiser than the front and middle of the bus? 

A- That was due to the fact that the motors are 
406 located at the rear of the bus and the average inten¬ 
sity measured higher there. 

Q. In the last column to the right I notice that in each 
case the noise level as measured in decibels is less at the 
front of the car than in the middle and rear of the car. A. 
Well, in all cases that we checked we found that the actual 
noise level was slightly less right behind the driver than 
in the other positions of the car. 

Q. In those cases the radio was on? A. Whether the 
radio was on or not, it seemed slightly less there. 

Q. But when the car was in motion the sound level 
throughout the car was the same, measured in decibels, and 
I also notice that that is true whether the radio was on or 
not? A. Yes, because the actual energy contributed by the 
radio was so small that it was not possible on an averaging 
meter to measure the difference. It is just that small. The 
reason you can hear these things is not necessarily a matter 
of straight energy. It is a matter of where your mind 
works. You can differentiate between sounds or you get 
used to a sound and put it out of your mind. 
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For example, like the rumble of a streetcar going out¬ 
side your house. Some people cannot sleep the first 

407 night visiting someone where streetcars go by but 
after a while your mental processes are such that you 

exclude those sounds so that they don’t disturb you exces¬ 
sively. 

In listening to things you hear the things you want to 
hear. Everybody has experienced the business of people 
talking to them and having them turn right around and ask 
you what you said. Any new sound you have you are going 
to hear for a while. 

Q. Upon the basis of measurements that you made and 
your experience in this field, would you say that the radio 
when the car is in motion, with the radio in operation, that 
the radio in any way prevents anyone from hearing any¬ 
thing that he would otherwise hear; that is, if the radio 
were off? A. No, sir; I don’t believe that it is possible to 
provide enough energy through a radio sound system that 
you could economically put in a car to mask out other 
sounds. 

Q. Assuming that the car noise without the radio is 54 
decibels, what power would be needed, how loud would the 
radio have to be, before you would override the car noise? 
A Well, the power increase, the sound energy increase, 
assuming that the radio at the time of competition was giv¬ 
ing the same amount of energy out as the noise, in other 
words, there was a 3 db increase in the sound level as a 
result of the radio which was not the case in these 

408 measurements, but for the purpose of getting a base 
from which to make a computation, we have to as¬ 
sume something that might be logical. You would have 
to increase the power 1,000 times in order to completely 
mask or do what a masking job of 30 db, which is consid¬ 
ered a mlnimnm ratio for masking. 

Q. Do I understand from that then, that in order for one 
sound to mask or override completely another sound, it 
must be 30 decibels above the other? A 30 db is the as- 
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sumed ratio for masking. In other words, the first sound 
then, becomes a very minor one and the one to which you 
are listening is the controlling one. 

Q. Now in view of the fact that the measured sounds or 
the measured volume of sound in decibels is the same 
whether the radio is on and without the radio on, how do 
you explain that you can hear the radio ? A. As I said be¬ 
fore, the ability of your mind to pick out what you want to 
listen to and differentiate against sounds, is one of the 
faculties that we are provided with. 

Q. And if a new sound such as radio is introduced into 
your normal streetcar noises, would that sound become 
more noticeable than the noises to which the ear is accus¬ 
tomed? A. Yes, sir, any new sound attracts your atten¬ 
tion until it too occupies that place in your head that all the 
Q. Is iti also correct to conclude from your exhibit 
409 that the increase in the sound from an average of 
anywhere from 44 to 64 decibels, depending on which 
one you were measuring and when, that the increase be¬ 
tween the rate of the noise level with the car standing still 
and the car in motion is due to some factor other than the 
radio? A. Yes, sir. 

Mr. Dowd: That is all on direct. 

Cross Examination 
By Mr. Harrison: 

Q. I want to ask Mr. McIntosh if the last column on Ex¬ 
hibit 13 represents the measurement of sounds of the car 
itself? A. The car was standing still during that measure¬ 
ment and the measurements show all the sound that was 
entered in the car, whether it was coming from the car or 
coming from noises outside the car. 

Q. I take the bus, No. 5239, was the motor of the bus oper¬ 
ating at that time? A. In an idling position. 

Q. What about the streetcars? Were the motors of the 
cars operating at this time? A. Of course the motor is 
standing still and does not turn. You are probably refer¬ 
ring to an air pump or something of that kind. 
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410 Q. I don’t know what it is. A. Frankly, I don’t 
recall whether the air pump was operating or not. 

Q. The compressors, I am informed. A. The com¬ 
pressors. 

Q. Could you measure that sound apart from the radio 
sound? A. The radio sound, frankly, this chart shows that 
the radio sound was so small that we couldn’t measure it 
apart from the other sound. The amount of energy con¬ 
tributed by the radio was so small compared to the energy 
contributed by other noise sources that that was not pos¬ 
sible. Whether or not the compressors could be measured 
separately from other street noises, I think that would de- 
pent on how close you were to the compressors. 

Q. Are you able to state from Exhibit 13 what the meas¬ 
urement in decibels is of the radio itself when it was in op¬ 
eration? A. No, sir; that was not attempted. The other 
noises were so great that we couldn’t measure the music. 

Q. In other words, you could not separate that from other 
noises? A. No, sir. 

Q. Are you able to state whether or not any of these 
measurements of sound are measurements of sound that 
came from outside the vehicle? For instance, traf- 

411 fic on the streets? A. Well, I would say a good part 
of this noise is traffic from the street, particularly 

when the car is standing still. 

Q. Did you take any measurement on the street outside 
the vehicle? A. Yes, we did, as indicated in the two col¬ 
umns below. The noises indicated at 14th and F Streets 
on two days were 50 db one day and the next day 60 db. 

Q. That is, the ordinary street noises ? A. That is right. 
• •••••••• 

443 Boss H. Beville was called as a witness and having 
been first duly sworn was examined and testified as 
follows: 
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Direct Examination 
By Mr. Dowd: 

Q. Would you state your name for the record? A. Boss 
H. Beville. 

Q. Will you state your connection with the Washington 
Transit Radio, please? A. I am a member of the Board 
of Directors, a stockholder and chief engineer of this Com¬ 
pany as well as WWDC. 

Q. What are your duties as chief engineer of the Wash¬ 
ington Transit Radio? A. My responsibilities as chief 
engineer of the Washington Transit Radio include respon¬ 
sibility for developmental and experimental work which in¬ 
cluded the installation of the first two receivers here in 
Washington in March of 1948 at which time we were deter¬ 
mining the requirements of such a system for installation 
in mobile equipment and of course the feasibility and pub¬ 
lic acceptance of such a system. 

I also serve as a member of the Engineering Ad- 
444 visory Committee to the National company, Transit 
Radio, Inc., with headquarters at Cincinnati and my 
more direct responsibility at the moment is responsibility 
for the installation and maintenance of the receivers install¬ 
ed in Capital Transit Company vehicles here in Wash¬ 
ington. 

Q. What equipment is used in the bus and streetcar in¬ 
stallations here in Washington? A. The major compo¬ 
nents of the equipment is an antenna, a receiver and six 
speakers with thq associated wiring. 

Q. Why are six speakers used? A. The choice of six 
speakers was not just a chance selection. That was the 
result of some of the experimental work that was done over 
a year ago. At one time we considered the use of one 
speaker and we gave up the idea of the single one due to 
the fact that always in a case of that kind the sound level 
at the point of origin is much higher than several feet away. 

In order to get a uniform distribution of sound through¬ 
out the vehicle or through the latter two-thirds or three- 
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quarters of the vehicle we chose six speakers as equally 
well spaced as construction details of the vehicle would 
permit. We more or less deliberately though neglected to 
distribute the sound as well in the front of the vehicle as 
We did in the latter two-thirds or rear of the vehicle for 
the reason that we didn’t wish to have the sound 

445 level as high at the operators point, where he sits, 
as it would be at the back of the busf or the latter 

three-quarters of the bus or streetcar as the case may be. 

Q. Were you present at the time we had the testimony 
as to the measurements made and the introduction in evi¬ 
dence by Mr. McIntosh of those measurements? A. I was. 

Q. Those measurements bear your findings out as to the 
distribution of sound level insofar as the radio is concerned 
as regards the front, middle and rear of the bus? A. Yes, 
the acoustical measurements as made by Mr. McIntosh and 
as listed on his exhibit there will show that there is from 
four to six decibals differential between the sound level be¬ 
ginning about ten or twelve feet back in the bus to the 
rear as compared to the operator’s portion. 

Q. That can only be determined when the bus is standing 
still, however. A. Yes, I believe that is correct. As I 
remember the measurements when we were making these 
measuremnts the sound level created by the street noises 
and created by the vehicle itself exceeded and was by far 
th dominant sound in the vehicle. 

Under those conditions, of course, then the sound at the 
operator’s position would be greater than the lower radio 
sound which in that case would then more or less 

446 blank out the radio. 

Q. How is the volume level which is now being 
used determined? A. That was also done experimentally, 
over a year ago. We first had a committee which made 
more or less the selection of the volume level. That com¬ 
mittee was composed of members of the Capital Transit 
Company staff and also of the WWDC staff. 

Q. Who headed up the staff of the Capital Transit Com¬ 
pany? A. As I recall Mr. (biddings was there and Mr. 
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Savage who is an engineer in the mechanical division of 
the Capital Transit Company. 

Q. They participated in these tests where you determine 
the sound level to be used? A. Yes. Of course there was 
also the operator of the vehicle that was there. 

That was only the first test. We took a bus because at 
that time that was the only vehicle that we were installing 
receivers in. That was in February, in fact, it was on Feb¬ 
ruary 10 or 9 of this year, 1949. We had a bus that we 
drove over various terrain or various streets which we 
thought would be representative of the streets in Wash¬ 
ington and at various speeds. We determined from that, 
we increased the level of the volume and decreased it 
447 until we finally found a point that we felt was the 
best compromise. After making this determination 
and all agreeing that it was probably the best sound level, 
the set was removed from the vehicle and put back on the 
test bench at which time the voltages that were set up by 
sound reproduction from the receiver were measured. 

We took that then and used that more or less as a 
standard. Since then, however, we have continued to ex¬ 
periment and we have found to a large extent that we have 
readjusted this level downward, not a great deal but some, 
for more comfortable or we feel, more comfortable lis¬ 
tening level and still we are able to have a reasonable de¬ 
gree of intelligibility both in music and speech. 

Q. Now you use this volume that you determined on the 
bench as your base volume level and then I understand that 
you make adjustments as the installations go in? A. Let 
me go a little further on that. We have measured innu¬ 
merable receivers; that is, after our men have gotten on 
streetcars and busses and they have asked operators, they 
have asked passengers, whether or not they felt that the 
volume level was approximately right, and if they felt it 
was too high, they would retadjust it and ask them, “Now, 
do you think it is all right?’ And’ more or less let the 
passengers or operators tell them when they t hink the level 
is approximately right. 
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448 Then we would take those sets out and measure 
them. The thing is that we have averaged the meas¬ 
urements of, oh, I would suppose 100 receivers to come 
out with the standard level that we have now. 

Now after getting this standard level we adjust all re¬ 
ceivers as they go across the test bench to that standard 
level. Then to answer your question, minor variations, 
that is, we make minor adjustments on the vehicle when 
the receiver is installed to compensate for any noise condi¬ 
tions that might be existent on a particular vehicle. 

As shown in Mr. McIntosh’s exhibit—some vehicles are 
noisier than others and necessarily if that is true there 
must be a slight variation in the standard sound level that 
we have established. 

On the other hand, there are some that are quieter than 
others and we adjust those downward. 

Q. When you set the volume and made these adjustments, 
does that volume remain? Is there any variation in the 
operation of the set after that is once done ? A. Of the re¬ 
ceivers that we have removed from service and have re¬ 
paired them due to some minor fault one way or the other, 
we have measured these sound levels and I don’t believe 
in any case have we ever found that the sound level has 
ever varied except under conditions which would cause it 
such as mechanical failures or tampering. We have 

449 had some cases of tampering and we have had, as in 
any equipment, mechanical or electrical, you have 

some failures. 

Q. Well now, what is the greatest period of mechanical 
failures; that is, when they are first installed or after they 
have been in or when? A. Always, in any new equip¬ 
ment, new installation, you have more or less a shake-down 
cruise. Any equipment that is installed is more likely to 
fail during the first few hours or possibly few days of oper¬ 
ation that it is apt to do after you have gotten to the 
point where in the trade we call it “got the bugs out.” 

Q. Is it your testimony that once this shake-down cruise 


has been completed on each net set that the mechanical fail¬ 
ures which might canse variations or sets to operate im¬ 
properly becomes considerably less? A. Oh yes. In fact, 
we feel that many of the complaints that have been re¬ 
ceived by the Commission and onrselves and Capital Tran¬ 
sit Company have been as a result of these so-called shake- 
down periods. 

There is no way you can avoid it. You can’t anticipate 
what it will be. We do everything in the world we can to 
prevent these failures but in case of a failure the set may 
go completely dead or in some cases the level of the set 
may rise a few decibels. 

Q. I recall early in the testimony that Mr. Sager 

450 testified that in July he rode a vehicle which he 
thought was too loud. Were you making any instal¬ 
lations in July and August? A. The major portion of the 
installations was made in July and August. 

Q. Of the 200-some-odd sets ? A. Yes. We ran 21 or 22 
vehicles for a period of several months for test and then 
beginning just about July 1, we started on more or less 
mass installations. 

Q. Mr. Beville, do you have any system of maintenance 
checks on these receivers once they are installed? A. We 
have a most elaborate test and check system. We are able 
to check every radio-equipped vehicle in the Transit Com¬ 
pany system at least once a week and usually—not usually 
but sometimes two, three or four times a week. 

Q. You have men on the street engaged in that? A. Yes. 

Q. What provisions are made in handling mechanical 
failures which occur between these maintenance checks? 
A. The Transit Company operators report those to the 
Transit Company which in turn report to us. 

Q. How do you handle cases of complaints that are 
turned in between your periods of maintenance checks, be¬ 
tween these periodic checks? A. For example, if the 

451 complaint is one of the nature that, say for example, 
if we received a complaint that the set is a little too 
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loud, in most cases, if the set is too loud, yon would find 
that the operator or inspector had turned it off if it was 
actually causing annoyance. 

On the other hand, there are degrees of loudness. If a 
set may be just slightly loud in the opinion of the operator 
but not serious enough to turn off, he may report that and 
we may have a man there. Well, after we receive the re¬ 
port of the difficulty we will have the man on the job or 
dispatched to the job within 15 or 20 minutes. 

Q. You say there is a method of turning off the sets 
though in the event the operator feels that they are operat¬ 
ing too loud to permit safe operation of the vehicle ? A. 
There is an emergency switch provided for that purpose. 

Q. Doyou handle or investigate complaints that are re¬ 
ceived from any other source than Capital Transit Com¬ 
pany? A. Yes, those complaints are reports that we re¬ 
ceive from people other than those working for Capital 
Transit Company and W WDC which are just as valuable as 
if we had employed someone to tell us that the set is not 
operating properly. We investigate any specific com¬ 
plaint that gives us enough information to track down the 
vehicle, we investigate as quickly as we can. 

452 Q. Mr. Beville, is there any difference in the medi¬ 
an sound level, measurable sound level, between the 
radio sets when they are operating on voice and music? 
A. The measurable difference acoustically is hardly dis- 
cemable. You apparently are referring to the notion, or 
rather there is information to the effect that we raise the 
voice levels on commercials higher than we do on any other 
program material. It is hard to answer this question defi¬ 
nitely one way or the other due to the fact that a voice the 
average person the average power contained in voice mod¬ 
ulation is much less than the average power contained in 
music which has a more sustained or sustaining type of 
material than the voice would have and, therefore, the av¬ 
erage power of the voice is much less. 

It is a known fact that noise affects more adversely 
speech than it does music and that being the case you must 


raise to some extent the voice under given noise conditions 
to make speeches intelligible as music, yon mnst raise it 
slightly. However, that is only electrically within the re¬ 
ceiver. 

Measurably, acoustically, you can’t tell the difference. 

Q. May I ask there whether the measurements that were 
made—were you present at the time the measurements 
were made by Mr. McIntosh, which he introduced? A. 
Yes. 

453 Q. Did those measurements include measurements 
while the car was having both speech and music? 
A. Yes, those measurements were made over a period of 
hours. The measurements were made under the super¬ 
vision and direction of Mr. McIntosh and some by him en¬ 
tirely. I was present there and the average readings were 
as was listed there in the testimony. That continued, for 
example, one of the measurements that was made, I believe 
the streetcar was boarded at the corner of 17th and K 
Streets and measurements were made continually all the 
way from I Street to the end of the Mt. Pleasant line. 

That being the case you were able to come up with an 
average and of course there were many voice announce¬ 
ments as well as music during that period. We were un¬ 
able to find that there was any difference, measureable dif¬ 
ference acoustically, in the voice and the music. 

That is the reason, for example, that you must change 
the gain of a receiver slightly. It is a compensating device 
is what it is. A compensating device is something that 
makes up for deficiencies in the original circuits or original 
system and there are deficiencies in the system when it 
comes to speech and, therefore, you have a compensating 
device which simply raises the speech level to the same 
point as the music level and ma k es it equally intelligible. 
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Capital Transit Company Exhibit No. 1. 
AGREEMENT 

This agreement made this 13th day of December, 1948, 
by and between Capital Transit Company, hereinafter 
sometimes referred to as Capital, and Washington Transit 
Radio, Inc., hereinafter sometimes referred to as Radio, 

WITNESSETH: 

Whereas, Capital operates certain street cars and bnsses 
within the Washington metropolitan area and, as a part of 
its service to its patrons, desires to mate available to them 
music, news and other entertainment and to secure revenue 
from advertising; and 

Whereas, and for this purpose, Radio is desirous of in¬ 
stalling and maintaining the equipment necessary to re¬ 
ceive audio communications by electronic means in the 
street cars and busses owned and/or operated by Capital; 

Now, Therefore, in consideration of the mutual covenants 
herein contained, it is agreed: 

I 

DEFINITIONS 

Wherever used herein, the followng terms shall be 
deemed to have the following meanings: 

(1) Audio. The term “audio’' shall mean a system 
of broadcasting sound messages unaccompanied by 
visual messages. 

(2) Television. The term “television” or “visual” 
shall mean visual messages accompanied by sound mes¬ 
sages related thereto. 

(3) Right of first refusal. “Right of first refusal” 
shall mean Radio's right to meet a bona fide written 
offer made by another to Capital. It must be exer¬ 
cised within thirty (30) days of written notice thereof 
from Capital to Radio. 

(4) Notice. Wherever “notice” is required in this 
Agreement, it shall be made in writing and transmitted 
via registered mail to Capital at its main office, 36th 
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and M Streets, N. W., Washington 7, D. C., and to 
Radio at 1000 Connecticut Avenue, N. W., Washington, 
D. C., nnless either party by written notice to the other 
specifies a different place. 

(5) Receivers. “ Receivers’’ shall mean FM radio 
broadcast receivers and their necessary auxiliary 
equipment including loudspeakers, designed for satis¬ 
factory service in mobile equipment, such as is oper¬ 
ated by Capital. 

(6) Broadcast station. “Broadcast station” shall 
mean a radio broadcasting station whose programs are 
received over the equipment installed by Radio in 
Capital’s facilities for those hours of operation during 
which programs are so received. 

(7) Capital*s facilities. “Capital’s facilities” shall 
include street cars, busses, terminal facilities, waiting 
rooms and division headquarters owned and/or op¬ 
erated by Capital within the Washington metropolitan 
district. 

(8) Annual gross transit income. “Annual gross 
transit income” shall mean the total broadcast revenue 
collected by Broadcast Station during each twelve (12) 
month period for the periods of time during which 
programs were received over the equipment installed 
in Capital’s facilities, after any usual and customary 
sales and agency commissions paid, which shall, in no 
event, exceed thirty per cent (30%) of the cost to the 
purchasers of time. A radio installation shall be 
deemed to exist whenever equipment has been installed 
by Radio in a vehicle which is in regular use, or other 
facility of Capital; the installation shall be deemed to 
have occurred in any month during which actual in¬ 
stallation was completed prior to the fifteenth (15th) 
day thereof. 

n 

RADIO’S EXCLUSIVE RIGHT TO INSTALL AUDIO 
RECEIVING EQUIPMENT 

Radio shall have the exclusive right to install, maintain 
and use equipment designed to receive audio communica¬ 
tions by electronic means, including any and all equipment 
required in connection therewith, in Capital’s facilities and 
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to provide for the reception of programs over snch equip¬ 
ment during the term of this Agreement. This shall not 
restrict Capital’s right to install radio equipment for the 
purpose of transmitting orders and information to its em¬ 
ployees, or for any other purpose not reasonably within the 
scope of this Agreement. 

m 

INSTALLATION, MAINTENANCE AND OPERATION 

OF EQUIPMENT 

All receivers shall be acquired, installed, repaired and 
maintained by Radio at its own expense. 

• •••••••• 

(3) Periodic Inspection of Equipment. Radio shall 
make periodic inspections of and maintain all the radio 
equipment installed by it in good operating condition, re¬ 
placing all broken or defective equipment. Radio shall 
have no obligation to make any repairs of its equipment 
which becomes defective between regular inspections unless 
Capital shall have notified it that any such equipment is out 
of order. 

(4) Manner and Time for Maintenance and Repairs. 
Radio shall do all work of installation, maintenance, ad¬ 
justing, replacing and removal of radio equipment in such 
a manner and at such times as will not interfere with the 
regularly scheduled operation of the vehicles, provided that 
Radio shall not be deemed to have breached its undertaking 
with respect to installation, -maintenance or repairs if it has 
been unable to gain access to the vehicles in question for. 
adequate periods of time. Capital shall, at its own ex¬ 
pense, provide competent personnel to advise Radio with 
respect to installations, insofar as the installations re¬ 
quire modification or alteration of Capital equipment. The 
placement of equipment shall be a matter of mutual agree¬ 
ment, it being understood, however, that neither party shall 
unreasonably withhold consent. Radio shall pay to Capital 
its cost of repairing any damage done to its facilities in 



connection with the installation, maintenance and repair 
work promptly npon rendition of bills for the same. When¬ 
ever any radio equipment is permanently removed from 
any facility, Radio will pay to Capital its cost of restoring 
any part thereof affected by snch removal to a condition 
equal to that of the remainder of the facility at the time 
of snch removal, promptly npon rendition of bills for the 
same. 

• •••••••• 

(6) Notice 'Concerning Repairs. (Capital shall notify 
Radio promptly whenever any radio equipment is out of 
order. 

(7) Control of Receiving Equipment. Radio shall have 
full control over the time or times of day that its radio 
equipment shall be operated, and Capital shall not turn off 
or disconnect the radio receiving system in any vehicles 
while it is operating on a regularly scheduled route, except 
when in the opinion of the operator of any such vehicle the 
radio equipment is not operating properly or the nature 
of the material being broadcast will jeopardize the opera¬ 
tion of the vehicle according to normal standards of safety, 
o rexcept when such vehicle is involved in an accident, and 
manual switches will be provided therefor. In all other 
instances, sets shall be turned on and off by Radio by elec¬ 
tronic or other automatic means. It is expressly under¬ 
stood that the provisions of this paragraph shall not apply 
to equipment in vehicles operating under charter, which 
equipment may be turned on or off in the discretion of 
Capital. 

IV 

BROADCAST SERVICE TO BE RENDERED 

In order to comply with its obligations hereunder, Radio 
will contract with a broadcast station for programs to be 
received in Capital's facilities for a minimum of eight (8) 
hours per day except Sundays. Radio warrants, and as a 
condition precedent hereto agrees, that no contract shall 
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be entered into by Radio with any Broadcast Station for 
programs which does not inclnde the following provisions 
and warranties: 

(a) Program content shall be of good qnality and 
consonant with a high standard of pnblic acceptance 
and responsibility, it being understood that all pro¬ 
grams shall be carefully planned, edited and produced 
in accordance with accepted practices employed by 
qualified broadcasting stations. 

(b) Commercial announcements shall not exceed 
sixty (60) seconds in duration, and cumulatively shall 
not exceed six (6) minutes in any sixty (60) minute 
period. 

(c) Broadcast Station shall agree to cancel or suita¬ 
bly to modify any commercial continuity upon notice 
from Capital that said continuity, or the sponsor there¬ 
of, is objectionable. Broadcast Station shall further 
agree that it shall give notice to Capital within twenty- 
four (24) hours after the acceptance of each new 
sponsor. 

(d) Capital is to receive without charge fifty per 
cent (50%) of the unsold time available for commer¬ 
cial continuity as provided in sub-section (b) hereof, 
(said free time not to exceed three (3) minutes in any 
sixty (60) minute period), for institutional and pro¬ 
motional announcements. All such announcements 
shall be subject to approval by Broadcast Station and 
all such time is subject to sale without notice. 

(e) Broadcast Station shall agree to indemnify and 
hold Capital harmless from any and all damages and 
claims for damages arising out of material broadcast 
by Broadcast Station. Capital agrees to notify Radio 
and Broadcast Station immediately whenever such 
claims for damages are made and Broadcast Station 
shall have the right to defend or compromise any suit, 
claim or controversy. 


(f) Broadcast Station shall submit within sixty (60) 
days of the close of each twelve (12) month period as 
hereinafter described an audit of its annual gross tran¬ 
sit income as hereinbefore defined, prepared by a cer¬ 
tified public accountant, and upon request by Radio or 
Capital, shall forthwith make available for inspection 
all its books of account and underlying data, specifi¬ 
cally including cancelled checks and bank statements. 

(g) Broadcast Station shall be authorized to oper¬ 
ate as a Class B (eMtropolitan) or C (Rural) FM 
station, or their equivalents, assigned to the City of 
Washington, D. C. 

V 

COMPENSATION 

(2) After Initial Period. Prom and after the expiration 
of the initial ninety (90) day period provided for in Part 
ITT, Section (1) herein, compensation from Radio to Capital 
for each twelve month period thereafter shall be at the 
rate of Six Dollars ($6.00) per month per radio installation, 
or on the following basis, if total compensation there¬ 
under is higher: 

Where Gross Transit Income 
for the 12-month Period is 

between : Payment Due Shall Equal-. 

$ 0 and $100,000 10% 

$100,000.01 and $200,000 $ 10,000 plus 20% of the 

ain’t above $100,000.01 

$200,000.01 and $400,000 $ 30,000 plus 33% of the 

ain’t above $200,000.01 

$400,000.01 and $500,000 $ 96,000 plus 35% of the 

ain’t above $400,000.01 

$500,000.01 and $600,000 $131,000 plus 45% of the 

ain’t above $500,000.01 

more $600,000.01 $176,000 plus 50% of the 

am’t above $600,000.01 
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(3) Interim Payments. In order to keep payments from 
Radio to Capital reasonably current, monthly cash pay¬ 
ments are to be made as follows: At the end of each month. 
Capital shall give Radio a written report of the number of 
radio installations in regular use during that month. With¬ 
in ten (10) days thereafter, Radio shapp pay Capital Six 
Dollars ($6.00) for each such radio installation. After the 
end of each three (3) month period, Radio shall submit to 
Capital an audit which will include gross transit income for 
the preceding quarter, and a cash adjustment between the 
parties will be made by using a projected gross annual 
transit income determined by assuming that the said in¬ 
come for the balance of the twelve (12) month period will 
be at the same rate as actually occurred over the preceding 
three (3), six (6), or nine (9) month period, as the case 
may be. Said projected sum shall be divided by twelve 
(12) and multiplied by three (3), to determine the quar¬ 
terly payment due in accordance with the schedule of 
charges provided for hereinabove. In making payments 
at the end of each such period, due allowance shall be 
made for previous payments during the preceding portion 
of each twelve (12) month period. 

(4) Annual Payments. Within seventy-five (75) days 
following the end of each twelve (12) month period, a final 
accounting shall be made, followed by adjustments in cash 
payment from Radio to Capital or Capital to Radio, as the 
case may be, based upon the actual gross transit income 
for the period. Upon request of Capital, Radio shall make 
available for inspection all its books of account and under¬ 
lying data, including cancelled checks and bank statements. 


TERMINATION, CANCELLATION AND RENEWAL 


(4) Unfavorable Public Reaction or Adverse Operating 
Condition. In the event operations under this Agreement 
result in unfavorable public reaction or adverse operating 
conditions harmful to Capital, Capital shall notify Radio in 
writing to this effect. Within ten (10) days after such 
notice, Capital and Radio shall make a joint study and de¬ 
termination of the condition complained of through public 
opinion surveys, engineering studies, or such other methods 
as may b eapplicable and useful. If such condition is veri¬ 
fied by these means and Radio is unable to rectify it within 
thirty (30) days to Capital’s satisfaction. Capital may can¬ 
cel this Agreement upon ten (10) days’ notice in writing. 
In the event the rectification of the said condition requires 
equipment changes, Radio shall have a reasonable period 
of time to rectify the condition. It is understood and 
agreed that if the parties cannot agree on the existence or 
harm of the condition complained of, or the question of 
whether it has been properly rectified, such matters shall 
be submitted to arbitration in accordance with Part XI 
hereof. 

In the event cancellation occurs as above, Capital shall 
assume the expense of removing the equipment and shall 
pay Radio an amount equal to the undepreciated value of 
the equipment, and Radio shall convey title to all of the 
equipment to Capital As used in this section, undepreci¬ 
ated value of the equipment shall mean actual cost to Radio 
of the equipment plus the following representing cost of 
installation: For sets which have been installed for a pe¬ 
riod of three (3) years or less, Fifteen Dollars ($15.00) per 
set; for those which have been installed more than three 
(3) years. Ten Dollars ($10.00) per set 




110 


In Witness Whereof, the parties have hereunto 
set their hands and seals this 13th day of December, 1948. 

Capital, Transit Company, 

By E. D. Mf.rbtt.t«, 

President [Corporate Seal] 

Attest: 

Wm. B. Bennett, 

Secretary 

Washington Transit Radio, Inc. 

By Ben SiRotrsE, 

President [Corporate Seal] 

Attest: 

Thomas N. Dowd, 

Secretary 


Capital Transit Company Exhibit No. 2. 
CAPITAL TRANSIT COMPANY 
Rate of Traffic Accidents Per 100,000 Miles Transit 


Vehicles First Nine Months 1949 and 1948: 

Traffic Accidents 

Traffic Accidents 

1st 9 Months 1949 

1st 9 Months 1948 

January 

362 

431 

February 

364 

447 

March 

372 

382 

April 

370 

338 

May 

417 

302 

June 

392 

319 

July 

366 

303 

August 

307 

291 

September 

345 

327 

_ j 

Total 

3295 

3140 

Total Miles 



Operated 

32,989^33 

32,929,018 

Rate per 


•! 

100,000 Miles 

9.99 

9.54 


Increase or Decrease—Plus .45 
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Capital Transit Company Exhibit No. 3. 

CAPITAL TRANSIT COMPANY 

Rate of Traffic Accidents pee 100,000 Miles on Radio 
Operated Vehicles from 2-10-49 to 9-30-49. 
Compared with same Vehicles for same Period 1948. 


p-./• . 

; \ 

February 

Traffic Accidents 
After Radio 
Installation 

5 

Before Radio 
Installation 
3 


March 

2 

6 


April 

5 

7 

I 

May 

11 

4 


June 

8 

VJ 


July 

34 

30 


August 

43 

48 

, 

September 

53 

48 


Total 

161 

160 

■. • 

■■ 

Total Miles 
Operated 

1,826,602 

1,784,675 


Rate per 


• 

: k " ; 

fe."v ■ 

100,000 Miles 

8.81 

8.96 


Increase or Decrease—Minus .15 


p'v'-r 






Washington Transit Badio Exhibit No. 13. 

Engineering Report 

The following sonnd level measurements were taken 
from a random selection of street cars and buses of the 
Capital Transit Company: 

Car m Motion 

Car or Position Car Noise Car Noise Car Standing 

Bus No. in car with Radio without Radio with radio on 
1511 Front 54db 54db 44db 

Middle 54db 54db 48db 

Bear 54db 54db 48db 

1558 Front 58 58 46 

Middle 58 58 52 

Rear 58 58 52 

5239 Front 56 56 48 

Middle 58 58 54 

Rear 60 60 54 

1127 Front 70 70 60 

Middle 70 70 64 

Rear 70 70 64 

Street noise at 14th and F Streets, N. W., made October 
12—50db 

Street noise at 14th and F Streets, N. W., made October 
14—60db 




All readings represent average values of sound level 
above the threshold-of-hearing (.0002 dynes per cm*) and 
were measured with a General Radio Company type 795-B 
sound level meter, serial No. 1747. The first three meas¬ 
urements were made October 12, 1949, with fair weather 
conditions and dry streets; the last measurement was made 
October 14 in rainy weather. 
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PUBLIC UTILITIES COMMISSION OF THE DISTRICT OP COLUMBIA 

Order No. 3612. 

In the Matter of Radio Reception in Busses and Street Cars 
of Capital Transit Company. 

P. U. C. No. 3490/1, Formal Case No. 390. 

On July 14, 1949, this Commission, on its own motion, 
issued its Order No. 3560 instituting an investigation to 
determine whether or not the installation and use of radio 
receivers on the street cars and busses of Capital Transit 
Company is consistent with public convenience, comfort 
and safety. At that time, the Company had a number of 
street cars and busses equipped with radio receivers. It 
was generally understood that eventually most of the street 
cars and busses would be so equipped. 

After appropriate notice, formal public hearings were 
held on the subject matter of the order of investigation on 
October 27, October 28, October 31, and November 1, 1949. 

Washington Transit Radio, Inc., and Franklin S. Poliak 
and Guy Martin were granted the right to intervene and 
participated throughout the proceedings. 

In addition to the participation of People’s Counsel and 
of the interveners, appearance was noted for the Star- 
Times Publishing Company of St Louis, Missouri. 

Full opportunity was afforded the representatives of 
citizens and civic associations and of every other inter¬ 
ested group, and to every individual present, to express 
their views respecting the matter before the Commission. 

Brief was filed on November 23, 1949, by interveners, 
Franklin S. Poliak and Guy Martin. 

Reply brief was filed jointly by Capital Transit Com¬ 
pany and Washington Transit Radio, Inc., on December 
5,1949. 

Positions of the Parties. 

In their joint brief filed on December 5, 1949, Capital 
Transit Company and Washington Transit Radio, Inc., 
summarized their position in this proceeding as follows: 
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(a) That there is no substantial evidence of record show¬ 
ing that the installation of radio; receivers on street cars 
and busses, and their use in reception of the type of pro¬ 
gram transmitted to them, is inconsistent with public con¬ 
venience, comfort or safety; 

(b) That the probative evidence of record is overwhelm¬ 
ing in showing that there is no element of lack! of safety 
involved in such installation and use of radios, and that the 
large majority of the transit riding public accept, and en¬ 
joy, and benefit by the programs received thereon; 

(o) That individual or small minority group objections 
or contentions, based upon asserted rights, under the First 
or Fifth Amendments, to privacy, freedom of speech, lib¬ 
erty, and property, and dislike for the programs, in the 
Capital Transit Company vehicles entailable for public use, 
are without merit and are irrelevant to any issues in this 
proceeding arising out of the statutory powers of the Com¬ 
mission; and 

(d) That this proceeding should be dismissed for want 
of evidence to sustain any lawful action by the Commission. 

Interveners, Poliak and Martin, summarized their argu¬ 
ments in their brief filed on November 23, 1949, in the fol¬ 
lowing manner: 

(1) The use of radio receivers in the circumstances of 
this case deprives riders of freedom to listen or not to listen, 
in violation of the First Amendment to the Constitution, 
and deprives riders of liberty without due process of law 
in violation of the Fifth Amendment to the Constitution. 
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(2) The use of radio receivers in the circumstances of 


this case takes the private property of riders for private 
use in violation of the Fifth Amendment to the Constitu¬ 
tion. 

(3) Apart from constitutional questions, the use of radio 
receivers in the circumstances of this case is inconsistent 
with public convenience, comfort and safety because of the 
effects of the broadcasts on a significant number of riders 
and operators. 


! 
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(4) The approval of these broadcasts by a majority of 
the riders and a majority of the operators is irrelevant 

Problem Before This Commission. 

The investigation conducted and the evidence presented 
at the formal public hearings held on the subject of the in¬ 
stallation of radios in the street cars and busses of Capital 
Transit Company must, of necessity, be considered by this 
Commission strictly in the light of its jurisdictional powers. 
The extent of these powers was indicated in the notice of 
investigation issued by the Commission on July 14, 1949, 
wherein the purpose of the investigation was defined as 
being the determination as to whether or not the installa¬ 
tion and use of radio receivers in street cars and busses is 
consistent with public convenience, comfort and safety. 

The Commission’s decision on such issues must rest 
upon a basis more tangible than impassioned pleas which 
reflect personal feelings either in favor of or against radios 
in transportation vehicles. 

As indicated above, one of the requirements contained 
in the Act which is administered by this Commission is that 
every public utility operating within the District of Colum¬ 
bia must furnish service and facilities that are reasonably 
safe. This Commission is given authority by such Act, 
after hearing upon its own motion or upon complaint, to 
direct such changes in equipment or condition of the ve¬ 
hicles of common carriers as are necessary to promote the 
comfort or convenience of the public. It was to these ques¬ 
tions that the Commission’s investigation was directed. 
Summary of Testimony. 

The record shows that, as of October 15,1949, there were 
212 radio sets installed in the Company’s street cars and 
busses, and that it is contemplated that a total of 1500 sets 
will be installed. 

On December 13, 1948, the Company entered into a con¬ 
tract with Washington Transit Radio, Inc., which provides, 
among other things, that the radio receiving equipment will 
be installed and maintained by Transit Radio without cost 


to Capital Transit Company. Washington Transit Radio, 
Inc., in turn, has a contract with radio station W WDC-FM 
covering program service for reception in the vehicles of 
Capital Transit Company. 

As indicated hereinabove, all interested parties were 
given fnll opportunity to express their views. At the be¬ 
ginning of the hearing, resolutions submitted to this Com¬ 
mission by the Federation of Citizens Associations and cer¬ 
tain of its member associations were listed, and represen¬ 
tatives from such associations were permitted to expand 
the views expressed by their groups. The Federation of 
Citizens Associations went on record as favoring the re¬ 
tention of radios in street cars and busses, as did the North 
Washington Council, which represents about 22 different 
associations, and the National Federation of Federal Em¬ 
ployees, Local No. 2. Other associations favoring music 
on transportation vehicles included the Northeast Busi¬ 
nessmen’s Association, Inc., and the National Association 
of Letter Carriers. As to the individual Citizens’ Asso¬ 
ciations which filed resolutions with this Commission, three 
expressed opposition to radios and 15 were in favor of 
their retention. A group of 43 persons, designating them¬ 
selves as the Transit Eiders Association, registered their 
opposition. 

In general, the objections raised by individuals who at¬ 
tended the hearings to radios in transportation vehicles 
were based upon the following reasons, among others: 

It interfered with their thinking, reading or chatting 
with their companions; it would lead to thought control; 
the noise was unbearable; the commercials, announcements 
and time signals were annoying; the music was of the poor¬ 
est class; the practice deprived them of their right to listen 
or not to listen; they were being deprived of their property 
rights without due process; their health was being im¬ 
paired; the safety of operation was threatened because of 
the effect of radios upon the operators of the vehicles. 

Having in mind the salient points of public convenience, 
comfort and safety, the Commission has given very care- 
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ful consideration to the testimony bearing on these factors. 

Captain Loraine T. Johnson, representing the Police 
Department of the District of Columbia, analyzed for the 
record statistics covering traffic accidents since Jnly 1, 
1949, in which street car and bnses were involved and stated 
that, in his opinion, radio-equipped vehicles do not enter 
into the traffic picture at all. 

William H. Voltz, Planning Engineer of the Department 
of Vehicles and Traffic, stated that, in the absence of any 
evidence that radios in motor vehicles have been a con¬ 
tributing factor in traffic accidents, the Department which 
he represented does not now consider such installations to 
be a traffic matter. 

The Engineering Bureau of this Commission, through 
F. A. Sager, Chief Engineer, concluded that when the 
radio is properly tuned safety of operation is not impaired 
due to the operation of the radio. 

Employees of Capital Transit Company charged with 
the supervision and instructing of street car and bus op¬ 
erators testified that they have not found, in the perform¬ 
ance of their duties, that the reception from radios inter¬ 
fered with their operation of the vehicles nor with the 
safety of their operation. These witnesses also testified 
that it was apparent that reception over the radio speakers 
did not affect the safety of operation by other operators 
observed by them as instructors or supervisors. Further, 
the witnesses stated that the radio reception does not inter¬ 
fere with the ability of the operator to hear street signals, 
i such as policemen’s whistles and auto horns. 

It was the opinion of the operators that music on the 
i vehicles had a tendency to keep the passengers in a better 
mood, and that it simplified transit operations, 
i An analysis of the accidents involving street cars and 
buses reflects the fact that the radio does not in any way 
interfere with efficient operation and has not been the cause 
of any accidents, according to the testimony of a Company 
witness who is a safety supervisor. 
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A public opinion survey was conducted by Edward G-. 
Doody & Company, from October 11, 1949 to October 17, 
1949, in order to determine the attitude of Capital Transit 
Company customers toward transit radio. Their survey 
employed the rules of random selection and was confined 
to interviews aboard radio-equipped vehicles. The princi¬ 
pal results obtained through the survey, as presented in 
this record, were as follows: 

Of those interviewed, 93.4 per cent were not opposed; 
that is, 76.3 were in favor, 13.9 said they didn’t care, and 
3.2 said they didn’t know; 6.6 per cent were not in favor, 
but when asked the question “Well, even though you don’t 
care for such programs personally, would you object if 
the majority of passengers wanted buses and street cars 
equipped with radio receivers,” 3.6 said they would not 
object or oppose the majority will. Thus, a balance of 3 
per cent of those interviewed were firmly opposed to the 
use of radios in transit vehicles. 

Testimony presented by Frank F. McIntosh, Consulting 
Engineer, related to absolute sound levels obtained in a 
number of street cars and buses. The measurements were 
taken by Mr. McIntosh at three points; namely, at the 
front of the vehicle—near the driver—at the middle of the 
vehicle, and within about six feet of the rear of the vehicle. 
Also, the measurements were made while the vehicle was 
in motion, with and without the radio on, and while the 
vehicle was standing with the radio on. The measurements 
were made in terms of decibels, which, roughly speaking, 
represents the smallest increment of increase or decrease 
in audio level that the ear can obtain or understand or 
recognize. 

The testimony of this witness was to the effect that the 
actual energy contributed by the radio was so small that it 
was not possible on the meter to measure the difference in 
sound level with the radio on and off. He explained that 
the reason the radio is heard is not necessarily a matter 
of straight energy. It is a matter of the working of the 
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mind; that is, a person can differentiate between sounds or 
can get used to a sound and put it out of his mind. The 
witness also testified that it is not possible to provide 
enough energy through a radio sound system that could 
economically be put in a car to mask out other sounds. 

Other arguments presented for the consideration of 
the Commission pertained to the use of radios in street 
cars and buses at times for public purposes, such as the 
necessary or emergency rerouting of vehicles; the pub¬ 
licizing of public interest enterprises, and for the protec¬ 
tion of the public in time of crisis. 

Conclusion. 

From the testimony of record, the conclusion is ines¬ 
capable that radio reception in street cars and buses is 
not an obstacle to safety of operation. 

Further, it is evident that public comfort and con¬ 
venience is not impaired and that, in fact, through the 
creation of better will among passengers, it tends to 
improve the conditions under which the public rides. 

In the light of these conclusions, it is obvious that the 
installation and use of radios in street cars and buses of 
the Capital Transit Company is not inconsistent with pub¬ 
lic convenience, comfort and safety. For the foregoing 
reasons. 

It Is Ordered: 

That the investigation initiated by Commission Order 
No. 3560 be, and it is hereby, dismissed. 

A True Copy: 

N. H. Hetzel, 

Chief Clerk. ' 

By the Commission: 

E. J. Milligan, 

Executive Secretary. 
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PUBLIC UTILITIES COMMISSION OF THE DISTRICT OF COLUMBIA 

Order No. 3631 

February 15, 1950 
In The Matter Of 

Radio Reception in Buses and Street Cars of 

Capital Transit Company. 

P. U. C. No. 3490/1, 

Formal Case No. 390. 

Order Denying Applications for Reconsideration of 
Commission Order No. 3612. 

The Commission has received applications for reconsider¬ 
ation of Order No. 3612 from Franklin S. Poliak and Guy 
Martin, Paul N. Temple, Jr., Transit Riders’ Association, 
Hector G. Spaulding and others, Bernard Tassler for him¬ 
self and for National Citizens’ Committee Against Forced 
Reading and Forced Listening, and Progressive Citizens 
Association of Georgetown. Careful consideration has 
been given to the representations set forth in all of the said 
applications, and they have been duly considered in the 
light of the testimony of record before the Commission and 
its findings and opinion accompanying Order No. 3612. The 
Commission is of opinion that its findings and opinion and 
Order No. 3612 are clearly supported by the testimony of 
record and should be affirmed. For those reasons, the said 
applications for reconsideration will be denied. 

It Is Ordered : 

That the applications for reconsideration of Order No. 
3612 field by Franklin S. Poliak and Guy Martin, Paul N. 
Temple, Jr., Transit Riders’ Asociation, Hector G. Spauld¬ 
ing and others, Bernard Tassler for himself and for Na¬ 
tional Citizens’ Committee Against Forced Reading and 
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Forced Listening, and Progressive Citizens Association of 
Georgetown be, and they are hereby, denied. 

A Tbue Copy: 

N. H. Hetzel, 

Chief Cleric. 

By the Commission: 

E. J. MttjiTgan, 

Executive Secretary. 
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QUESTION PRESENTED. 

May the Public Utilities Commission of the District of 
Columbia approve and ratify a requirement of the monop¬ 
oly transit company that all bus and streetcar passengers 
must, as a condition of riding, be subjected to the loud¬ 
speaker rendition of radio programs of one radio station 
which the transit company has, for a money consideration, 
contracted to impose on the riders? 
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United States Const of Appeals 

For the District of Columbia Circuit 


No. 10,777 


FRANKLIN S. POLLAK and GUY MARTIN, Appellants , 


PUBLIC UTILITIES COMMISSION OF THE 
DISTRICT OF COLUMBIA, et al., AppeUees. 


Appeal from the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT. 

The appeal herein is from final orders of the United 
States District Court for the District of Columbia granting 
the motions of the Public Utilities Commission of the Dis¬ 
trict of Columbia, appellee, and Capital Transit Company 
and Washington Transit Radio, Inc., intervenors, to dis¬ 
miss appellants’ petition of appeal from Order No. 3612 of 
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the Public Utilities Commission, and dismissing 'such peti¬ 
tion of appeal. The petition of appeal will be found at 
pages 4 ff. of the Appendix, the court’s opinion at page 2, 
and the court’s orders at pages 20-21. The appeal to the 
District Court was taken pursuant to paragraph 65 of 
Section 8, Chapter 150, Act of March 4, 1913, 37 Stat. 974, 
as amended by Act of August 27,1935, '49 Stat. 882, ch. 742, 
§2, now District of Columbia Code (1940) §43-705. The 
United States Court of Appeals for the District of Colum¬ 
bia ’Circuit has jurisdiction of this appeal by virtue of the 
statutory provisions just cited. 

CONSTITUTIONAL PROVISIONS INVOLVED. 

The constitutional provisions involved in this case are 
the First and Fifth Amendments to the United States Con¬ 
stitution, the relevant portions of which read as follows: 

Article I. Congress shall make no law respecting an 
establishment of religion, or prohibiting the free ex¬ 
ercise thereof; or abridging the freedom of speech, or 
of the press;... 

Article V. No person shall ... be deprived of life, 
liberty, or property, without due process of law; nor 
shall private property be taken for public use, without 
just compensation. 

STATEMENT OF THE CASE. 

This is an appeal from the District Court’s dismissal of 
a petition of appeal from an order of the Public Utilities 
Commission of the District of Columbia, which order dis¬ 
missed an investigation into the legality of the installation 
of radio receivers in the buses and streetcars of Capital 
Transit Company. 

The appellants are persons who in the pursuance of their 
profession and on other occasions, in going about from 
place to place in the District of Columbia, find it necessary 
to use the streetcars and buses of Capital Transit Com¬ 
pany as a means of transportation. 
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Capital Transit Company has a contract with Washing¬ 
ton Transit Radio, Inc., for installation in the bnses and 
streetcars of radio-broadcast receiving apparatus by means 
of which certain radio programs are received on such ap¬ 
paratus and disseminated throughout the buses and street¬ 
cars by means of loudspeakers. 

Washington Transit Radio, Inc., in turn has a contract 
with the licensee and operator of radiobroadcast station 
WWDC-FM covering the making of the broadcasts which 
are received and disseminated on the buses and streetcars. 
The programs contain, among- other things, commercial 
announcements sold pursuant to the contracts above men¬ 
tioned. Including a guaranteed minimum, payment by 
Washington Transit Radio, Inc., to Capital Transit Com¬ 
pany, the latter is compensated financially for the receipt 
and dissemination of the radio programs to the riders of 
the streetcars and buses. 

Capital Transit Company enjoys a virtual monopoly of 
the public transit business in the District of Columbia; 
there is no competing bus or streetcar company and any¬ 
one desiring to move about by such means of public trans¬ 
portation is compelled to use the vehicles of Capital Tran¬ 
sit Company. Congress has provided that Capital Tran¬ 
sit Company shall enjoy a monopoly and has by statute 
substantially prevented the setting up of competition. 

The appellants are among those who object to being re¬ 
quired to listen to the broadcasts in question and they as¬ 
sert that they find the broadcasts unpleasant and annoying, 
as well as disruptive of their comfort and privacy. They 
contend that the sounds imposed upon them hinder or pre¬ 
vent them, in their use of the buses and streetcars, from 
engaging in conversation or reading. These allegations 
were admitted for the purposes of the three motions to 
dismiss. 

On July 14, 1949, the appellee, Public Utilities Commis¬ 
sion of the District of Columbia, published an order “that 
an investigation be made to determine whether or not the 
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installation and nse of radio receivers on the streetcars 
and buses of Capital Transit Company is consistent with 
public convenience, comfort and safety; . . The Com¬ 
mission ordered a formal public hearing upon this subject. 
Thereafter, on September 19, 1949, a notice of hearing 
was issued; the public hearing was held over a four-day pe¬ 
riod commencing October 27,1949. 

Appellants in this case, Franklin S. Poliak and Guy Mar¬ 
tin, as individuals and regular passengers upon the street¬ 
cars and buses of Capital Transit Company, were permit¬ 
ted to intervene in the proceedings before the Public Util¬ 
ities Commission. They participated fully in such pro¬ 
ceeding and filed a 29-page brief with the Commission to¬ 
gether with lengthy and detailed proposed findings of fact 
and conclusions of law. 

On December 19, 1949, the Public Utilities Commission 
entered an order stating its conclusion that the operation 
of the loudspeakers in the streetcars and buses was not in¬ 
consistent with public convenience, comfort and safety and 
ordered that the proceeding be dismissed. An appropri¬ 
ate application for reconsideration was filed by appellants, 
supported by a 41-page brief. It was denied on February 
15, 1950. 

Thereafter, Poliak and Martin, in accordance with the 
appropriate statutory authority (cited above), filed an ap¬ 
peal in the United States District Court for the District of 
Columbia (Appx. 4 ff). In that proceeding Capital Tran¬ 
sit Company and Washington Transit Radio, Inc., were 
permitted to intervene (Appx. 19); each of them and the 
Public Utilities Commission filed a motion to dismiss prin¬ 
cipally upon the ground that Poliak and Martin had not 
stated a claim upon which relief could be granted (Appx. 
16-18). The People’s Counsel of the District of Columbia 
also intervened (Appx. 18), but did not participate in the 
proceedings. 

The motion to dismiss came on for oral argument before 
District Judge Tamm who, after argument, granted the 
three motions to dismiss. (Appx. 20-21). While a number 
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of questions of law were argued to Jndge Tamm, his dis¬ 
missal was upon the one simple ground that “there is no 
legal right... that has been invaded, threatened or violated 
by the action of the Public Utilities Commission . . 
(Appx. 2). From these orders of the Court below Poliak 
and Martin have brought the present appeal, filing their 
notice on July 14,1950 (Appx. 21). 

STATEMENT OF POINTS. . 

1. The court erred in granting the several motions to 
dismiss on the ground that “there is no legal right of the 
petitioners . . . which has been invaded, threatened or vio¬ 
lated by action of the Public Utilities Commission . . 

2. The court erred in disregarding the rights of object¬ 
ing riders, under the First Amendment to the Constitution, 
to listen or not to listen, to read or not to read. 

3. The court erred in disregarding the rights of ob¬ 
jecting riders, under the Fifth Amendment to the Constitu¬ 
tion, not to be deprived of their liberty and property with¬ 
out due process of law and not to have their property taken 
for private use and without compensation. 

SUMMARY OF THE ARGUMENT. 

Point L Appellants, as parties to the proceeding before 
the Public Utilities Commission and as customers and regu¬ 
lar passengers of Capital Transit Company, are persons 
affected by the order of the Public Utilities Commission and 
have standing to attack that order in the District Court 
and in this court. 

Point IX The action here complained of is government 
action, not the mere private activity of the Capital Transit 
Company. The Government granted Capital Transit the 
monopoly which creates the compulsion upon appellants 
and other members of Capital Transit’s “captive audi¬ 
ence,” and it protects that monopoly against competition. 
Further, the Government has sanctioned and approved the 
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practices by the decision of the Public Utilities Commission 
in this matter. 

Point m. The Constitution is sufficiently dynamic to fur¬ 
nish protection against invasion of rights by modern tech¬ 
nological devices. No clash of constitutional principles is 
involved here, because no constitutional rights can be as¬ 
serted in favor of continuing the broadcasts. 

Point TV. The rights of objecting passengers under the 
free speech guaranty of the First Amendment are abridged 
by forced listening. What the First Amendment guaran¬ 
tees is freedom of communication. To force listening, to 
prevent the free use of the attention for reading or think¬ 
ing, arbitrarily to favor certain communications over 
others, violates freedom of communication. The real in¬ 
terest protected by the constitutional guarantee of free 
speech is that of the hearer. The abridgement in this case, 
while done by governmental action, is without any shade 
of governmental purpose. 

Point V. Transit passengers have a constitutional right 
to be let alone. Subjecting them to forced listening de¬ 
prives them of liberty and property without due process of 
law in violation of the Fifth Amendment Whether or not 
the majority of passengers approve or tolerate the broad¬ 
casts is irrelevant. Forced listening takes the property 
of the riders—-their attention and time—without due proc¬ 
ess of law, without compensation, and for a private pur¬ 
pose. 

Point VI. Appellant’s claims of constitutional right were 
properly raised before the Public Utilities Commission. 
In any event, the court has the authority and duty to rule 
on the constitutional issues. 
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ARGUMENT. 

Point I. Appellants have standing! to attack the action of 
the Public Utilities Commission. 

Appellants in this case, Franklin S. Poliak and Guy- 
Martin, are residents of the District of Columbia and regu¬ 
lar passengers upon the streetcars and buses of the Capi¬ 
tal Transit Company. They were permitted to intervene in 
the proceedings had before the appellee Public Utilities 
Commission and participated fully in such proceedings. 
They filed detailed proposed findings of fact and a sup¬ 
porting brief with the Commission. Upon the Commis¬ 
sion^ dismissal of the proceeding, they filed a petition for 
reconsideration. Upon the denial of this petition, they 
filed a petition of appeal with the United States District 
Court pursuant to statutory authority (D. C. Code (1940) 
§43-705). It is from the District Court’s dismissal of this 
statutory appeal that the present appeal to this Court is 
taken. 

It is clear that appellants, as parties to the proceeding 
before the Commission, as customers of Capital Transit 
Company, as regular passengers upon its lines, are persons 
“affected” by the final order or decision of the Commission 
within the meaning of D. C. Code (1940) §43-705 and en¬ 
titled to appeal to the District Court and to this Court. 
Henderson v. United States , 339 U. S. 816, 823 (1950); 
United States v. Public Utilities Commission, 80 App. 
D. C. 227,151 F. (2d) 609 (1945). In the Henderson case, 
the Supreme Court held that Henderson, a casual pas¬ 
senger upon the Southern Railway, had standing to bring 
proceedings before the Interstate Commerce Commission 
and the courts objecting to discriminatory practices con¬ 
cerning Negro passengers. The Court said that “He is 
an aggrieved party, free to travel again on the Southern 
Railway.” Appellants in this case have no such freedom 
of choice. For all practical purposes, they must travel on 
the vehicles of the Capital Transit Company within the 
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District of Columbia. 1 A fortiori , they are “affected” by 
the order of the Commission sanctioning the practices com¬ 
plained of in the proceedings before the Commission. 

Point IL The action here complained of is government ac¬ 
tion, not the mere private activity of the Capital 
Transit Company. 

Appellants contend that the practices complained of in 
this case violate their constitutional rights (see Points IV, 
V, infra). Concededly, the guarantees of the Bill of Rights 
protect the citizens only against government action. But 
forced listening is being imposed upon appellants by gov¬ 
ernment action, and it is to that government action that 
the present proceedings are directed. 

The Capital Transit Company was created by a merger 
of formerly independent transit lines in the District of 
Columbia. This merger took place pursuant to an Act 
and a Joint Resolution of Congress (Act of March 4,1925, 
43 Stat. 1265; Joint Resolution of January 14,1933, 47 Stat. 
752). Under the express language of the Joint Resolution, 
Capital Transit enjoys a virtual monopoly of the business 
of mass transportation of passengers within the District.* 
The compulsion on the public to travel on Capital Transit’s 

1 Cf. United States v. Capital Transit Co., 325 U. S. 357, 359 (1945) in 
•which, the Court noted that government employees employed in the Pentagon 
and nearby establishments “were compelled to begin or complete their trips 
by utilizing buses or streetcars of Capital Transit. ’' 

2 The Unification Agreement approved by the Public Utilities Commission 
and quoted in the Preamble to the Joint Resolution of Jan. 14, 1933, contains 
this term: 

* * Fifteenrtjh. Legislation obtained to effectuate this agreement shall 
contain a provision that no competitive street-railway or bus-line, that is 
bus or railway line for the transportation of passengers of the character 
which runs over a given route on al fixed schedule, shall be established 
without the prior issuance of a certificate by the Public Commission of 
the District of Columbia to the effect that the competitive line is neces¬ 
sary for the convenience of the public.” 

The body of the Resolution effectuated this agreement: 

“Sec. 4. No competitive street-railway or bus-line, that is, bus or 
railway line for the transportation of passengers of the character which 
runs over a given route on a fixed schedule, shall be established without 
the prior issuance of a certificate by the Public Utilities Commission of 
the District of Columbia to the effect that the competitive line is necessary 
for the convenience of the public.” 



vehicles is not something that “just growed”; it was cre¬ 
ated by deliberate and conscious action of the Congress. 
The Government set np this monopoly; it authorized and 
presided at the dissolution of the former competitive situ¬ 
ation ; it promised and enacted that there would be no com¬ 
petition in the future, except under conditions almost im¬ 
possible of realization; and it created and conferred broad 
regulatory powers upon the Public Utilities Commission for 
the purpose of supervising and controlling the manner of 
exercise of this monopoly franchise. It is by governmental 
action that Capital Transit has the monopoly that creates 
the compulsion in this case. 

But we need not stop at this. The Government has done 
more than merely set up the monopoly situation making it 
possible for Capital Transit to inflict these radio broad¬ 
casts on its passengers as a “captive audience”. It has 
sanctioned and approved the practices by its decision and 
action in this very master. If the Public Utilities Com¬ 
mission had decided that the broadcasts were contrary to 
public convenience, comfort and safety or in violation of 
the constitutional rights of passengers, as it should have 
done, then the broadcasts would have stopped. Since it 
decided otherwise, they have gone on. The responsible 
choice was the Commission’s, and it cannot escape the re¬ 
sponsibility for that choice by saying that it made none.* 

This case is stronger than Steele v. Louisville and Nash¬ 
ville R. Co., 323 U. S. 192 (1944). There the Supreme 
Court indicated (though finding it unnecessary to decide) 
that Government action was to be found in the action of an 
exclusive bargaining agent placed in that position by gov¬ 
ernmental legislative and administrative acts. That case 
involved racial discrimination by a union against certain 
of the railroad employees whom, under the Railway Labor 
Act, the union had the exclusive right to represent for col¬ 
lective bargaining purposes. Mr. Justice Murphy, con¬ 
curring, noted that “it cannot be assumed that Congress 

* The Commission ’• jurisdiction in the matter is discussed infra, Point VT. 
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meant to authorize the representative [union] to act so as 
to ignore rights guaranteed by the Constitution.” (323 U. S. 
208, emphasis added). In a similar case the Supreme 
Court of Kansas characterized similar practices as “in 
violation of the Fifth Amendment”; the court rejected the 
argument that the union was a mere private person, against 
whom the constitutional guarantees did not operate, say¬ 
ing that “the view that the acts complained of are solely 
those of a ‘private association of individuals’ is wholly un¬ 
tenable. The acts complained of are those of an organiza¬ 
tion acting as an agency created and functioning under 
provisions of federal law.” Betts v. Easley , 161 Elan. 459, 
169 P. (2d) 831 (1946). Chief Justice Vinson emphasized 
this same thought in his decision in American Communica¬ 
tions Association v. Douds, 339 TJ. S. 382, 401 (1950) when 
he said, with reference to collective bargaining represen¬ 
tatives designated under statute, that 

“when authority derives in part from Government’s 
thumb on the scales, the exercise of that power by pri¬ 
vate persons becomes closely akin, in some respects, to 
its exercise by Government itself.” 

Just as the minority employee in the Steele and Betts 
cases had no choice of a bargaining representative—being 
bound by the acts of the agent selected by the majority 
of the employees—so in the instant case the passenger has 
no choice of a method of conveyance; and the presence of 
“government action” is much more obvious because the 
Government has not merely set up the monopoly condition 
but actively supervises the functioning of the monopoly 
and has passed on and sanctioned the practices complained 
of. In this respect the present case is closely analogous 
to Henderson v. United States, 63 F. Supp. 906 (D. McL, 
1945). 4 There a Negro passenger on the Southern Railway 
had complained to the Interstate Commerce Commission 
concerning the Railway’s discriminatory dining-car prac- 

4 For later proceedings see Henderson v. United States, 80 F. Sapp. 32 
(D. Md. 1948), rev’d 339 U. S. 816 (1950). 
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tices. The Commission, after hearing, approved the Rail¬ 
way^ practices, as revised, and the passenger brought an 
action in the District Court to set aside the Commission’s 
order. Judge Coleman said: 

“The complainant is directly asserting in this pro¬ 
ceeding that to allow the Commission’s order here 
under review to stand, would be tantamount to ap¬ 
proving a rule of practice on the part of the Southern 
Railway that is violative of complainant’s constitu¬ 
tional rights and not within the statutory power of the 
Interstate Commerce Commission to approve. . . . 


“_although these regulations have not been promul¬ 

gated by the Interstate Commerce Commission, they 
have been directly approved by it, as a result of its 
decision and order which is the basis of the present 
complaint. Therefore, they are to be treated, for the 
purposes of this case, as in effect the Commission’s 
rules. This is obviously true for the further reason 
that the present complainant is contending that the 
Commission erred in not requiring the Southern Rail¬ 
way to cease and desist from applying these rules; or 
more specifically, that the Southern Railway should be 
required henceforth to abstain from adopting any rule 
or regulation with respect to its dining-car service that 
imposes—as it is claimed the present rules do—upon 
Negro passengers, restrictions not imposed upon white 
passengers under like conditions.” (63 F. Supp. 912, 
914). 

Relevant also in this context is Marsh v. Alabama , 326 
U. S. 501 (1946), where the Supreme Court held that the 
property rights of the owner of a company town did not 
override the right of free speech so as to permit the owner 
to bring a criminal prosecution for trespass in order to 
restrict free speech on the streets of the town. The Court 
said: 

“The more an owner, for his advantage, opens up his 
property for use by the public in general, the more do 
his rights become circumscribed by the statutory and 
constitutional rights of those who use it” (Page 506) 
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“In our view the circumstance that the property 
rights to the premises where the deprivation of liberty, 
here involved, took place were held by others than the 
public, is not sufficient to justify the State’s permitting 
a corporation to govern a community of citizens so as 
to restrict their fundamental rights and the enforce¬ 
ment of such restraint by the application of a state 
statute.” (Page 509) 5 

Support from another angle is furnished by the recent 
case in which the Supreme Court held that the judicial 
enforcement of privately arranged restrictive covenants 
against Negro ownership of land constituted government 
action prohibited by the Constitution. Shelley v. Krae- 
mer, 334 U. S. 1 (1948). The covenants themselves were 
privately devised, and the Court conceded that so long as 
their purposes were effected by voluntary adherence to 
their terms, no violation of the Constitution was presented. 
What made the constitutional guarantees applicable was 
that the compulsion supporting the scheme was govern¬ 
mental. In the present case, the Government is even more 
closely involved. It has set up the situation virtually com¬ 
pelling submission to the private scheme, and it has ap¬ 
proved the practices complained of. The arrangements 
between Capital Transit and Transit Radio are private 
contracts, just as the covenants in the Shelley case; but it 
is the government-sponsored monopoly which makes Cap¬ 
ital Transit’s passengers a “captive audience”, and it was 
the Government, through the Public Utilities Commission, 
that sanctioned the carrying out of the contract by instal¬ 
lation of radio receivers in Capital Transit’s streetcars 
and buses. The language of the Court in the Shelley case 
is dispositive of the issue: 

“State action, as that phrase is used for the purposes 
of the Fourteenth Amendment, refers to the exertion 
of state power in all forms. And when the effect of 
that action is to deny rights subject to the protection 

s A similar holding was made in Tucker v. Texas, 326 U. S. 517 (1946), & 
companion case involving a federally-owned town. 
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of the Fourteenth Amendment, it is the obligation of 
this Court to enforce the constitutional commands.” 
(334 U. S. 20). • 

The acts of individuals are outside the ambit of the Consti¬ 
tution only so long as they are “unsupported by state au¬ 
thority in the shape of laws, customs or judicial or execu¬ 
tive proceedings.” Civil Rights Cases , 109 IT. S. 3, 17 
(1883). 

Still another illustration of the broad scope given to the 
concept of “government action” in the recent decisions is 
Kerr v. Enoch Pratt Free Library, 149 F. (2d) 212 (C. C. 
A. 4th, 1945). The court there found * * government action” 
in the discriminatory practices of a library system man¬ 
aged under the terms of a will by private trustees, but sup¬ 
ported in large part by public funds. The court made it 
plain that the actual facts and practical results are the 
governing considerations: 

“. . . Moreover, a federal question is involved which 
•the federal courts must decide for themselves so that 
a final and uniform interpretation may be given to the 
Constitution, the snpreme law of the land; and in the 
performance of this duty in the pending case, we 
should not be governed merely by technical rules of 
law, but should appraise the facts in order to deter¬ 
mine whether the board of trustees of the library cor¬ 
poration may be classified as ‘representatives of the 
state to such an extent and in such a sense that the 
great restraints of the Constitution set limits to their 
action. * Nixon v. Condon, 286 U. S. 73, 88,89, 52 S. Ct. 
484, 487, 76 L. Ed. 984, 88 A. L. R. 458; Smith v. AIL 
wright 321 U. S. 649, 64 S. Ot 757,151 A. L. R. 1110.^ 

One final group of cases must be mentioned. These are 
the decisions holding political parties to be subject to the 
prohibitions of the Constitution under certain circum¬ 
stances {Smith v. Allwright, 321 U. S. 649 (1943); Nixon 
v. Condon, 286 U. S. 73 (1931); Nixon v. Herndon, 273 U. S. 
536 (1927); Rice v. Elmore , 165 F. (2d) 387 (C. C. A. 4th, 
1947), cert. den. 333 U. S. 875 (1948)). Even though a 



political party for some purposes may be a mere associa¬ 
tion of private individuals, when it acts in a matter of high 
public interest with the aid or even acquiescence of the 
state its action i-s state action. 

Appellants make no contention that Capital Transit is 
an * 1 agency” or “instrumentality” of the Government for 
all purposes. That was not true of the union in the Steele 
case, see A. C. A. v. Douds, supra : it was not true of the 
library in the Kerr case, as far as the court holds.* What 
appellants do contend is that government action creating 
a situation amounting to compulsion must be traced to its 
most immediate effect—the direct incidence of the compul¬ 
sion on the persons compelled. We submit that the Court 
should be all the readier to recognize the clear presence of 
government action in this case because such recognition will 
result in the functioning of the guarantees of the Constitu¬ 
tion for the most proper of all their purposes: the shield¬ 
ing of the individual from the crushing of his interests by 
impersonal collective force. 

Point m. The Constitution is sufficiently dynamic to fur¬ 
nish protection against aural aggression by radio or 
other electronic means. 

The Court is dealing here with a new phenomenon: the 
exploitation, through assault on the unavertible sense of 
hearing, of an audience made captive by the absence of any 
practical alternative to the patronizing of a government- 
fostered monopoly in transportation. The principles in¬ 
volved, however, are not new. It must not be forgotten 
that it is a Constitution which the court is expounding; a 
Constitution dynamic enough to protect the real and prac¬ 
tical liberties of the American citizen of 1950. The Bill of 
Bights can keep up with anything that an advertising agen- 

«The present ease is for that reason distinguishable from, eases such as 
Picking v. Pennsylvania R. Co., 151 P. (2d) 240 (C. CL A. 3d, 1945), 66 F. 
Supp. 233 (M. D. Pa. 1946), aff’d. 160 F. (2d) 106 (C. C. A. 3d, 1947), cert, 
den. 332 U. 8. 776 (1947), and Mclntire v. WiUiam Penn Broadcasting Co., 
151 P. (2d) 597 (G C. A. 3d, 1945), cert. den. 327 TJ. S. 779 (1946). 
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cy or an electronics engineer can think of. Chief Jnstice 
Stone expressed the thought in his opinion for the Court in 
United States v. Classic , 313 U. S. 299 (1941): 

“But in determining whether a provision of the Con¬ 
stitution applies to a new subject matter, it is of little 
*’* significance that it is one with which the framers were 
not familiar. For in setting up an enduring frame¬ 
work of government they undertook to carry out for 
the indefinite future and in all the vicissitudes of the 
changing affairs of men, those fundamental purposes 
which the instrument itself discloses.” (313 U. S. 316.) 

Modem developments, particularly in the field of mass 
communication, may raise difficult problems; but the Con¬ 
stitution is broad enough to deal with them. As Mr. Jus¬ 
tice Frankfurter said in his concurring opinion in Kovacs 

v. Cooper , 336 U. S. 77 (1949): 

» 

“The various forms of modem so-called ‘mass com¬ 
munications’ raise issues that were not implied in the 
means of communication known or contemplated by 
Franklin and Jefferson and Madison. Cf. Associated 
Press v. United States, 326 U. Sw 1, 89. Movies have 
ereated problems not presented by the circulation of 
books, pamphlets, or newspapers, and so the movies 
have been constitutionally regulated. Mutual Film ' 
Corporation v. Industrial Commission, 236 TJ. S. 230. 

... Broadcasting, in its turn, has produced its brood of 
complicated problems hardly to be solved by an easy 
formula about the preferred position of free speech. 
See National Broadcasting Company, Inc., v. United 
States , 319 U. S. 190.” 

To say that the Constitution is unable to cope with modem 
technological developments would be “like saying that the 
commerce power remains limited to navigation by sail and 
travel by the use of horses and oxen in accordance with 
the principal modes of carrying on commerce in 1789. The 
Constitution was not drawn with any such limited vision 
of time; space and mechanics.” (Dissenting opinion of 
Mr. Justice Rutledge, Kovacs v. Cooper, 336 U. S. 105-106). 
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To expatiate further on the dynamic nature of the Consti- 
tion would be supererogation. We have labored the point 
this far only to emphasize that if the rights asserted in this 
case may seem at first blush to be novel, it is because the 
method devised for assailing them is novel, and that the 
guarantees of the Constitution cannot fail to protect ap¬ 
pellants’ rights merely because those rights are infringed 
by devices undreamed of when the Constitution was 
drafted. 

One other point should be made in limine. This case is 
not one involving a clash between two great constitutional 
principles, such as is presented, e. g. when freedom of the 
press collides with the right to a fair trial. 7 No question 
of constitutional right can fairly be raised in this case inso¬ 
far as Capital Transit and Transit Badio, Inc., are con¬ 
cerned. We do not doubt that radio, as such, enjoys the 
right of free speech;* even Capital Transit, although a reg¬ 
ulated utility, probably has the same right; but no one has 
ever asserted that the right of free speech includes the right 
to force one’s message, or someone else’s message, upon an 
unwilling listner who cannot get away. This point is more 
fully developed under Point IV, infra. Capital Transit 
has the right to make contracts and use its property, sub¬ 
ject to regulation by the Public Utilities Commission; but 
it has no constitutional right to make the attention of its 
passengers an article of commerce, to be bartered and sold. 
The appellants in this case are in much the same position 
as the individuals involved in West Virginia State Board 

t See Bridges v. California, 314 TJ. S. 252 (1941); Penmekamp v. Florida, 
328 TJ. 8. 331 (1946); Craig v. Harney, 331 U. S. 367 (1947); State v. Balti¬ 
more Badio Show, — Md. —> 67 A- (2d) 497 (1949), cert. den. 338 U. 8. 
912 (1950. 

* See United States v. Paramount Pictures, Inc., 334 TJ. 8. 131, 166 (1948) 
(“We have no doubt that moving pictures, like newspapers and radio, are 
included in the press whose freedom is guaranteed by the First Amendment.”) 

It is doubtful, however, whether the mantle of freedom of speech and press 
should be extended to cover the essentially commercial activities here involved. 
See Mutual Film Corporation v. Industrial Commission of Ohio, 236 TJ. 8. 230 
(1915); BD-DB Corp. y. Smith, 183 F. (2d) 562 (CL A. 5th, 1950), cert, 
den. October 9, 1950. 


of Education v. Barnette , 319 U. S. 624 (1943), of whom the 
Supreme Court said that 

“The freedom asserted by these appellee© does not 
bring them into collision with rights asserted by any 
other individual. It is such conflicts which most fre¬ 
quently require intervention of the State to determine 
where the rights of one end and those of another be¬ 
gin-” 

In the case before it, the Court continued, 

“The sole conflict is between authority and rights of 
the individual The State asserts power to condition 
access to public education on making a prescribed sign 
and profession and at the same time to coerce attend¬ 
ance by punishing both parent and child. The latter 
stand on a right of self-determination in matters that 
touch individual opinion and personal attitude.** (319 
U. S. 630-631). 

So here, the Government in effect makes it a condition of 
riding the vehicles of Capital Transit that passengers lis¬ 
ten to the sounds and speech broadcast over the radio re¬ 
ceivers in the vehicles, although by its own acts it has made 
those vehicles the only practical means of conveyance for 
such passengers. 

The essential purpose of the broadcasts involved in this 
case is commercial advertising; that is why Capital Transit 
is paid for carrying them. But Capital Transit has no con¬ 
stitutional right to display or broadcast advertising matter. 
Railway Express Agency, Inc. v. New York, 336 IT. S. 106 
(1949); Fifth Avenue Coach Co. v. City of New York, 221 
U. S. 467 (1911). See also Valentine v. Chrestensen, 316 
U. S. 52 (1942). 
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Point IV. The rights of objecting passengers under the free 
speech portion of the First Amendment are trespassed 
upon by the aural aggression of loudspeakers in ve¬ 
hicles of a monopoly transit system. 

The First Amendment forbids “abridgement” of free¬ 
dom of speech and of the press. This constitutional guar¬ 
antee is more than a prohibition against restricting free 
speech by such crude devices as censorship and imprison¬ 
ment. It extends to every form of abridgement, however 
devious. Grosjean v. American Press Co n 297 TJ. S. 233 
(1936); Hague v. C. I. 0., 307 U. S. 496 (1939). As Chief 
Justice Vinson said in American Commumcations Associa¬ 
tion v. Douds, 339 U. S. 382, 402 (1950): 

“. . . the fact that no direct restraint or punishment 
is imposed upon speech or assembly does not determine 
the free speech question. Under some circumstances, 
indirect ‘ discouragements * undoubtedly have the same 
coercive effect upon the exercise of First Amendment 
rights as imprisonment, fines, injunctions or taxes.** 

In view of the high esteem in which the constitutional 
right of free speech is held, the word “abridge** is to be 
accorded the most liberal construction. 

We readily concede that the concept of freedom of speech 
has generally been considered only from the point of view 
of the speaker, just as freedom of the press has been con¬ 
sidered from the point of view of the publisher or book¬ 
seller. This is because it is the speaker or publisher who 
is the active agent in the process of communication and 
hence historically it has been the speaker or publisher, 
rather than the listener or reader, who has carried on the 
fight for freedom of expression. But this historical acci¬ 
dent should not blind us to the fact that freedom of speech 
is a two-way street. Freedom of speech is an empty thing 
without freedom to listen; freedom of the press is mean¬ 
ingless without freedom to read. A Don Quixote lament¬ 
ing his woes in the Sierra Morena presents no problem of 


freedom of speech, for there is no one to hear him. Unless 
it be heard and understood, free speech is as sounding 
brass and tinkling cymbal. 

What freedom of speech really means, then, is freedom of 
commnnication. The imposition of forced listening 
abridges freedom of commnnication in several ways. It 
forces speech npon an unwilling listener, thus substituting 
coercion for freedom. It prevents the free use of the 
attention for reading—the object of freedom of the press— 
or for thinking, without which free discussion is impossible. 
It arbitrarily favors certain communications over others. 
Attacks on freedom of communication in the past have 
taken the form of attempts to prevent ideas from being 
communicated, whether by restraints on the speaker or 
writer or on the hearer or reader; the instant case involves 
a new principle only because it is the first to involve an 
attack on freedom of communication from the other side, 
by coercing listening rather than preventing it. Freedom 
of communication is just as much impaired, from the lis¬ 
tener's viewpoint, by compelling him to listen to something 
as by forbidding him to listen.* 

• This point is well brought out in William Ernest Hocking’s Freedom of 
the Press (A Report from the Commission on Freedom of the Press) (1947), 
in which he says: 

“It is true that in all freedom of speech the listener is assumed to 
exist. The right to speak, as a privilege it» utter words in solitude, has 
never been disputed nor claimed; there are always at least two parties 
in tho picture, though only one of them is the claimant of the right. 
What that claimant is interested in is the opp o r tuni ty to get his ideas 
across, and into another mind, it being taken for granted that be has 
found or can find somebody to bear him. The speaker has no right to 
compel a hearing; there could be no right of free speech if there were 
not a corresponding right not ho listen. It would hardly do to make 
free speech free and listening compulsory, though that might be the 
speaker’s dream! ...” (pp. 161-2). 

And the whole Commission states: 

“Though the issuer’s interest cannot be realized without an andienee, 
his interest carries with it no chum whatever to compel the existence of 
an audience but only to invite an andienee from men free not to listen. 
Freedom, of the press must imply freedom of the consumer not to consume 
any particular press product; otherwise, the issuer’s freedom could be 
ah the expense of the consumer’s freedom.’’ (p. 212). 

“Hence it is that, although there axe these two direct i n t e res ts, only 
one of them, in simple conditions, needs protection. To protect the 
freedom of the issuer is to protect the interest of the consumer and in 
general of the community also. Hitherto in our history it has bean 
sufficient to protect the ‘freedom of the press’ as the freedom of issuers. 
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Although historically freedom of speech has been de¬ 
fended by speakers, the decisions of the Supreme Court 
show clearly that the real interest being protected is that 
of the hearer, i. e., the public. Thus in Gr os jean v. Ameri¬ 
can Press Co., 297 U. S. 233, 243, 250 (1936), Mr. Justice 
Sutherland for a unanimous court referred to “the natural 
right of the members of an organized society, united for 
their common good, to impart and acquire information 
about their common interests” (emphasis added) and con¬ 
demned a tax on newspapers as “a deliberate and calcu¬ 
lated device in the guise of a tax to limit the circulation of 
information to which the public is entitled in virtue of the 
constitutional guaranties.” And in American Communi¬ 
cations Assn. v. Douds, supra, the Chief Justice at page 395 
referred to “the philosophy that, under the First Amend¬ 
ment, the public has a right to every man’s views and every 
man the right to speak them.” 

This thought is perhaps even more clearly brought out 
in the decision in Martin v. Strothers, 319 TJ. S. 141 (1943). 
That case involved a municipal ordinance making it un¬ 
lawful to ring doorbells or otherwise summon the inmate 
of any residence for the purpose of receiving any handbills, 
circulars or other advertisements. A majority of the Su¬ 
preme Court held this ordinance unconstitutional on the 
ground, in part, that it deprived the householder of his 
constitutional right to receive the handbill if he desired to 


“But, as flhig analysis in intended to indicate, under changed conditions 
the consumer’s freedom might also require protection. . . (p. 213). 

Members of the Commission on Freedom of the Press were: Robert M. 
Hutchins, Chairman, Chancellor, University of Chicago; Zechariah Chafee, Jr., 
Vice-Chairman, Professor of Law, Harvard University; John M. Clark, Pro¬ 
fessor of Economics, Columbia University; John Dickinson, Professor of Law, 
University of Pennsylvania, and General Counsel, Pennsylvania Railroad; 
William E. Hocking, Professor of Philosophy, Emeritus, Harvard University; 
Harold D. Lasswell, Professor of Law, Tale University; Archibald MacLeish, 
formerly Assistant Secretary of State; Charles E. Merriam, Professor of 
Political Science, Emeritus, University of Chicago; Reinhold Niebuhr, Pro¬ 
fessor of Ethics Philosophy of Religion, Union Theological Seminary; 
Robert Redfield, Professor of Anthropology, University of Chicago; Beardsley 
•Rnmi nhaimum, Federal Reserve Bank of New York; Arthur M- Sdhlesinger, 
Professor of History, Harvard Univesity; Googe N. Shuster, President, Hunter 
College. 
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receive it Mr. Justice Black, for the majority, noted that 
freedom of the press “embraces the right to distribute lit¬ 
erature ... and necessarily protects the right to receive it.” 
(319 U. S. 143, emphasis added). The Court further stated 
that the problem of regulating door-to-door canvassing 
“must be worked out by each community for itself with due 
respect for the constitutional rights of those desiring to 
distribute literature and those desiring to receive it, as 
well as those who choose to exclude such distributors from 
the home.” (319 U. S. 148-149, emphasis added). The 
Stmthers case makes it clear that there are two sides to the 
right of free speech and press: the right of the speaker or 
printer, and the right of the hearer or reader. It makes 
clear also that the right of the latter is not merely a right 
to hear, but also a right not to be forced to hear. As Mr. 
Justice Burton said in his opinion in Kovacs v. Cooper, 
336 U. S. 77,86-87 (1949), concurred in by the Chief Justice 
and Mr. Justice Burton, the decision in Martin v. Strothers 
“was on the ground that the home owner could protect 
himself from such intrusion by an appropriate sign ‘ that 
he is unwilling to be disturbed.’ The Court never inti¬ 
mated that the visitor could insert a foot in the door and 
insist on a hearing.” 

Forced listening abridges freedom of communication not 
only because it coerces the attention of the passenger, willy 
nilly, but also because it directs that attention to a particu¬ 
lar set of utterances. For the most part, the broadcasts 
received over Capital Transit’s receivers have consisted 
of music, commercial advertising and “public service” an¬ 
nouncements of a non-controversial nature, but there is no 
guarantee that this will always be so, 10 and in any case 

io By the terms of the contract between Capital Transit and Transit Radio, 
Inc., th e recei vers in Capital Transit’s vehicles receive the programs broad¬ 
cast by WWDC-FM, a station licensed by the Federal Communications Com¬ 
mission and folly subject to its regulatory authority. Under the policies of 
the F. C. C. a radio station is required to maintain a program balance in¬ 
volving the broadcast of religions, educational, public service and other mate¬ 
rial in addition to entertainment and news, as well as to broadcast a certain 
amount of “controversial” material. Sec the Commission’s Report on Public 
Service Responsibility of Broadcast licensees (1946); its Report on Edi- 
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even ont-and-ont advertising may in the aggregate snggest 
or embody a certain attitnde toward life and institutions. 
It is improper for the power of the Government to be in¬ 
voked for compulsory indoctrination of any kind, except 
where some clearly valid governmental purpose is in¬ 
volved. The Government can compel children to attend 
school—though not necessarily a public school, Pierce v. 
Society of Sisters, 268 U. S. 510 (1925),—it can compel a 
citizen to listen to air raid directions, but it cannot lend its 
authority to an infringement of freedom whose chief if not 
only purpose is private profit. No governmental purpose 
is served by the broadcasts involved in this case. It is 
not a legitimate activity of Government to lend its support 
to a commercial scheme for selling the attention of a cap¬ 
tive audience. The preferred position of freedom of 
speech (Marsh v. Alabama, 326 U. S. 500 (1946); Saia v. 
New York, 334 U. S. 558 (1948)), clearly outweighs the in¬ 
terest of the public utility in making money. 

Point V. Subjecting transit passengers to compulsory lis¬ 
tening deprives them of liberty and property without 
due process of law in violation of the Fifth Amendment. 

A. Liberty. 

The imposition of forced listening under the circum¬ 
stances of this case deprives the rider of one of the most 
basic of liberties—the liberty of using his faculties, his 
conscious mind, as he chooses. By invading the rider’s 
mind through his sense of hearing it violates his right to 


totalizing by Broadcast Licensees, 1 Pike A Fischer Radio Regulation 
par. 91:21 (1949); and its pronouncements in Evening News Association, 6 
Pike & Fischer Radio Regulation 283 (1950), New Broadcasting Company, 
id. 258 (1950) and John J. Dempsey (Albuquerque Broadcasting Company) 
id. 614 (1950). The responsibility for program content is that of the 
licensee and cannot be delegated to anyone else. F. C. CL Report on Chain 
Broadcasting, May 2, 1941, quoted in National Broadeasting Co. v. United 
States, 319 XL & 190, 205 (1943); cf. Advertisers Press, Inc^ 6 Pike & 
Fischer Radio Regulation 362 (1950). Aside from the question of the pro* 
priety of inflicting discussions of controversial subjects on an unwilling 
listener, there is of course little chance that a street car rider will have an 
opportunity to hear both sides of any question as broadcast. 


privacy. There is nothing new about this theory. If it 
seems new, it is because only recently have technology and 
organization, developed sufficiently to invade that liberty, 
been combined to that end with the power of the Govern¬ 
ment 

The term “liberty”, as used in the Fifth and Fourteenth 
Amendments, is one of broadest import A half a cen¬ 
tury ago the Supreme Court defined it as meaning “not 
only the right of the citizen to be free from the mere physi¬ 
cal restraint of his person, as by incarceration, but the term 
is deemed to embrace the right of the citizen to be free in 
the enjoyment of all his faculties; to be free to use them 
in all lawful ways;...” (Allgeyer v. Louisiana, 165 U. S. 
578, 589 (1897)). In Meyer v. Nebraska , 262 U. S. 390, 399 
(1923) the Court said: 

“While this Court has not attempted to define with 
exactness the liberty thus guaranteed, the term has j 
received much consideration and some of the included 
things have been definitely stated. Without doubt, it 
denotes not merely freedom from bodily restraint but 
also the right of the individual to contract, to engage 
in any of the common occupations of life, to acquire 
useful knowledge, to marry, establish a home and bring 
up children, to worship God according to the dictates 
of his own conscience, and generally to enjoy those 
privileges long recognized at common law as essential 
to the orderly pursuit of happiness by free men. 
[Citing cases] The established doctrine is that this 
liberty may not be interfered with, under the guise of 
protecting the public interest, by legislative action 
which is arbitrary or without reasonable relation to 
same purpose within the competency of the State to 
effect” 

The “fundamental rights to life, liberty, and the pursuit of j 
happiness” (Tick Wo v. Hopkins , 118 U. S. 356,370 (1886)) 
are nothing if they do not include liberty in the use of the 
mind. Forced listening is an unreasonable interference 
with the enjoyment of one’s faculties, and when it is done 
by government action, not for any public purpose but for 
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the private profit of a utility, it is a violation of the Fifth 
Amendment which ought not to be tolerated. 

There has been much talk recently of the “rights” of 
human beings. In a very recent article a distinguished 
former president of the American Bar Association and 
consultant to the United States Delegation at the San 
Francisco Conference to adopt a charter for the United 
Nations characterized many of these so-called rights as 
nothing more than aspirations. He emphasized, however, 
that 

“There is one fundamental right, and only one . . . 
the eight to be left alone, or, for those who prefer 
to have their rights stated negatively: freedom from 

ARBITRARY INTERFERENCE.” 11 

Mr. Simmons concludes his analysis with the statement that 

“High upon the walls of the Assembly of the United 
Nations, of Congress, of Parliament, and of every 
legislative body in the world should be written: 

“man's fundamental right: the eight to be let 

ALONE. FREEDOM FROM UNJUSTIFIABLE INTERFERENCE BY 
THE GOVERNMENT IS THE FUNDAMENTAL RIGHT OF EVERY 
MAN.” 12 

In a different context, Mr. Justice Brandeis said in his dis¬ 
senting opinion in Ohnstead v. United States , 277 U. S. 438, 
478 (1927) : 1S 

“The makers of the Constitution undertook to secure 
conditions favorable to the pursuit of happiness. They 
recognized the significance of man’s spiritual nature, 
of his feelings and of his intellect. They knew that 
only a part of the pain, pleasure and satisfactions of 
life are to be found in material things. They sought 

11 Simmons, Man’s One Fundamental Right: To Be Let Alone, 36 American 
Bar Association Journal 711, 712 (September, 1950). Capitalization in the 
original. 

12 Ibid., 792. Capitalization the author’s. 

is Quoted in part in the unanimous opinion of the Court in United States V. 
Morton. Sait Co., 338 U. 8. 632, 651 (1950). 
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to protect Americans in their beliefs, their thoughts, 
their emotions and their sensations. They conferred, 
as against the government, the right to be let alone — 
the most comprehensive of rights and the right most 
valued by civilized man. To protect that right, every 
unjustifiable intrusion by the government upon the 
privacy of the individual , whatever the means em¬ 
ployed , must be deemed a violation of the Fourth 
Amendment.” (emphasis supplied) 

The public interest in the inviolability of the individual 
has most recently been recognized in American Communi¬ 
cations Association v. Douds, 339 U. S. 382 (1950). In his 
concurring* opinion, Mr. Justice Frankfurter noted that 

“The cardinal article of faith of our civilization is the 
inviolate character of the individual A man can be 
regarded as an individual and not as a function of the 
state only if he is protected to the largest possible ex¬ 
tent in his thoughts and in his beliefs as the citadel of 
Ms person.” (339 U. S. 382, 421). 

And Mr. Justice Jackson, concurring in part and dissenting 
in part, expressed the same idea in his statements that 

“A catalogue of rights was placed in our Constitution, 
in my view, to protect the individual in Ms individu¬ 
ality. ... I think we must let his mind alone.” (339 U. 
S. 382, 444, emphasis added). 

The existence of the right to be let alone has been clearly 
recognized by the Supreme Court. We have already seen 
how, in Martin v. Struthers, 319 U. S. 141 (1943) the Court 
conceded the right of a householder to be free from unwant¬ 
ed intrusion upon the privacy of Ms home. This case in¬ 
volved only the action of private persons, and the power 
of the state had come down on the side of the householder 
to protect him against annoyance. The Court struck down 
the ordinance involved, because it went too far in restrict¬ 
ing the freedom of speech of the convassers as well as 
the rights of those householders who wished to hear their 
message. But the Court recognized that there was a legiti- 
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mate right to be protected against annoyance; as Mr. 
Justice Burton said in his opinion in Kovacs v. Cooper, 
336 U. S. 77, 86-87 (1949), quoted above, the Court in the 
Struthers case “never intimated that the visitor could 
insert a foot in the door and insist on a hearing." Capital 
Transit has done more than insert a foot in the door; with 
the aid of the Government, it has effectively pinned the 
rider down and forced him to listen. 

The Struthers case involved an invasion of the privacy 
of the home and the principle that “a man's home is his 
castle," see concurring opinion of Murphy, J., 319 U. S. 
150. That the right to be let alone, the right of privacy, 
has a broader ambit is, however, shown by the two recent 
loudspeaker cases, Saia v. New York, 334 U. S. 558 (1948) 
and Kovacs v. Cooper, 336 U. S. 77 (1949). 

Saia v. New York involved the validity of a municipal 
ordinance which severely restricted the use of loudspeak¬ 
ers, with a proviso that public dissemination of certain 
kinds of items of public interest was not prohibited if done 
unde r permission from the Chief of Police. A majority 
of the Supreme Court held this statute unconstitutional 
on its face, on the ground that the unlimited discretion 
given to the Chief of Police amounted to a previous re¬ 
straint on the right of free speech. Mr. Justice Prank- 
further, in an opinion concurred in by two other Justices, 
dissented on the ground that amplifying devices afford 
such easy opportunity for “aural aggression" (p. 563) 
and “intrusion into cherished privacy" (p. 563) that a 
state could constitutionally “vest in a public official the 
determination of what is in effect a nuisance" (p. 564). 
Mr. Justice Jackson, dissenting on somewhat different 
grounds, nevertheless emphasized that the defendant want¬ 
ed to “thrust" his message “upon people who were in 
the park for recreation, a type of conduct which invades 
other persons’ privacy and, if it has no other control, may 
lead to riots and disorder" (p. 570). 
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The significant thing abont this decision for the present 
case is the emphasis by the dissenters on the right of pri¬ 
vacy and their discussion of that right. Though the 
majority decision was based on a well settled rule, the 
minority were unwilling to follow that rule in a case involv¬ 
ing such a serious invasion of the right of privacy. 

Justice Frankfurter, for himself and two other Justices, 
referred repeatedly to the right of privacy and its impli¬ 
cations : 

“. .'. modem devices for amplifying the range and 
volume of the voice, or its recording, afford easy, too 
easy, opportunities for aural aggression. If uncon¬ 
trolled, tiie result is intrusion into cherished privacy. 
The refreshment of mere silence, or meditation, or 
quiet conversation, may be disturbed, or precluded by 
noise beyond one’s personal control.” (p. 563) 
“Surely there is not a constitutional right to force 
unwilling people to listen. . . . And so I cannot agree 
that we must deny the right of a State to control these 
broadcasting devices so as to safeguard the right of 
others not to be assailed by intrusive noise but to be 
free to put their freedom of mind and attention to uses 
of their own choice.” (pp. 563-4) 

“The men whose labors brought forth the Constitu¬ 
tion of the United States had the street outside Inde¬ 
pendence Hall covered with earth so that their delib¬ 
erations might not be disturbed by passing traffic. Our 
democracy presupposes the deliberative process as a 
condition of thought and of responsible choice by the 
electorate.” (p. 565) 

“We are dealing with new technological devices and 
with attempts to control them in order to gain their 
benefits while maintaining the precious freedom of 
privacy.” (p. 566) 

While the majority of the Court struck down the ordi¬ 
nance involved, it was not because of any disagreement 
with the minority as to whether the interest of the general 
public was deserving of protection. The basis of the 
decision was the element of uncontrolled discretion vested 
in the Chief of Police and the invasion of freedom of 
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speech. Neither of those elements is present in this case. 
There is no discretionary authority in anyone and no one’s 
freedom of speech will be abridged by holding the broad¬ 
casts unlawful. The Saia case,, further, involved a park, 
which one could leave or in which one could move about; in 
the present case the passenger cannot escape the sound 
except by not riding the streetcar or bus, a Hobson’s 
choice. 14 Finally, the park was open to the general public; 
if one could exercise his right of free speech there, so could 
another; but in the instant case the loudspeakers are avail¬ 
able to one organization only, and no right of free speech 
is involved 

In Kovacs v. Cooper, the majority Justices upheld a 
conviction under an ordinance restricting the use of sound 
trucks and loudspeakers. The three Justices who dissented 
with an opinion were of the view that the defendant had 
been convicted of an offense with which he was not charged 
and that under the First Amendment there could not be 
total prohibition of all loudspeakers mounted upon any 
vehicle in any of the city’s public streets, regardless of 
volume of sound, hours of use, and other circumstances. 

There were four opinions, each of which spoke approv¬ 
ingly of the privacy of the individual or the “quiet enjoy¬ 
ment of home or park” or “the intolerable nuisance” 
which “the ‘blare’ of this new method) of carrying ideas 
. . . may under certain circumstances constitute.” 

Justice Reed’s opinion (the opinion of three Justices) 
said: 

“The unwilling listener is not like the passer-by who 
may be offered a pamphlet in the street but cannot 
be made to take it. In his home or on the street he is 
practically helpless to escape this interference with 

i* Cf. Mr. Justice Frankfurter's statement in his dissenting opinion in Saia 
v. Neva York, 334 TJ. S. 563, that “The native power of human speech can 
interfere little with the self-protection of those whey do not wish to listen. 
TJhey may easily move beyond earshot, just as those who do not choose to 
read need not have their attention bludgeoned by undesired reading matter. 
... But modern devices for amplifying the range and volume of the human 
voice, or its recording, afford easy, too easy, opportunities for aural ag¬ 
gression." . 
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his* privacy by loudspeakers except through the pro¬ 
tection of the municipality.” 

Mr. Justice Jackson, concurring, said: 

“ Freedom of speech for Kovacs does not, in my view, 
include freedom to use sound amplifiers to drown out 
the natural speech of others/ ’ (336 U. S. 97). 

Even more clearly than Saia v. New York, the Kovacs 
case shows that members of the public have a right to be 
protected against forced listening, not only in their homes 
and places of business but also on the public streets. The 
evil struck at by the municipal ordinance in the Kovacs case 
was simply compulsory listening. The compulsion there - 
originated in private activity, unsupported by the Govern¬ 
ment, but the operators of the sound trucks had on their 
side the great authority of the First Amendment. The 
ordinance dearly abridged freedom of speech; but the 
Court held the abridgement justified by the interest of 
members of the public in immunity from forced listening. 
As Mr. Justice Reed said, 

“The preferred position of freedom of speech in a 
society that cherishes liberty for all does not require 
legislators to be insensible to claims by citizens to com¬ 
fort and convenience . To enforce freedom of speech 
in disregard of the rights of others would be harsh 
and arbitrary in itself/* (336 TJ. S. 77, 88, emphasis 
added). 

Here the case is worse: listening is being forced upon ap¬ 
pellants, in disregard of their rights, for purely commer¬ 
cial motives unsupported by any claim to freedom of speech. 

If the right to be let alone is of sufficient value to outweigh 
even the great right of free speech, under the circumstances 
of the Kovacs case, how can it be contended that it is unde¬ 
serving of protection against coerced listening where no 
right of free speech is involved on the other side at all? 

If the state can intervene to protect this right by prohibit¬ 
ing entirely the use of certain forms of communication, 
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even at the cost of abridging freedom of speech—as in 
Kovacs —how can it ignore it in a case like the present one, 
where no important interest of society is served by doing 
so? Perhaps we mnst pnt np with “anral aggression” in 
the public parks as part of the price of free speech— 
although the Kovacs decision casts doubt even on this— 
but certainly we cannot be compelled by government action 
to submit to such aggression on the vehicles of a monopoly 
transit company where the principle involved is not free 
speech, but private profit. The right to be let alone is not 
an absolute, any more than any other constitutional right, 
but its possible application in other contexts need not 
concern the Court; in another case it may be necessary to 
weigh the right against some other legitimate interest of 
society, but in the case now before the Court there is noth¬ 
ing on the other scale of the balance which can claim any 
social value. Assuming arguendo that other passengers 
have an interest in having the broadcasts continued, even 
that a majority of passengers favor them, what kind of 
an interest is that? If the broadcasts are continued, the 
objecting minority lose interests very precious to them. 
They lose the opportunity to read, to think, to talk, to rest 
quietly. They are forced to give up completely the free 
use of their faculties, or forced to exert unreasonable effort 
in using them. If the broadcasts are forbidden, the major¬ 
ity lost nothing that they had before. They can still do 
what they always did in these vehicles—read, think, talk 
or rest. They retain the free use of their faculties. They 
lose only the extra enjoyment of a form of entertainment 
—music and news items and commercials—which they 
never had before and which has never up to now been part 
of the service of transportation. The objecting minority, 
when they lose, lose their freedom, and they care very 
strongly about it The majority, if they lose, lose only an 
extra pleasure. There is nothing to show that they care 
strongly about this pleasure and it is obvious, in the na¬ 
ture of things, that they cannot care strongly about it It 
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cannot add nearly as much to them as the loss of their 
liberty takes away from the minority. Nor does the com¬ 
munity as a whole suffer if the majority does not have 
what is so persistently and misleadingly called “music as 
you ride,” but if the minority lose their freedom the com¬ 
munity suffers through the loss of their opportunity to 
study, to read the newspapers, and generally to concern 
themselves with matters of public interest. In this contest 
between majority and minority rights, the interests of the 
minority are of far greater importance to them and to the 
community than the interests of the majority. 

As indicated in the previous discussion, the fact, if it is 
a fact, that the majority of transit riders do not object to 
the broadcasts is of no relevance. It must not be forgotten 
that what is involved here is a captive audience and that 
the listening is forced listening. The riders in these vehi¬ 
cles are not the ordinary sort of audience, voluntarily 
assembled for the purpose of hearing a speech. They are 
there because they cannot help being there. If the rights 
of the objecting minority are violated by this forced listen¬ 
ing—as we contend they are—they are not the less violated 
because other riders in the streetcars like the broadcasts. 
The minority cannot lose their rights by the preference of 
the majority for the broadcasts. As the Supreme Court 
said in West Virginia State Board of Education v. Bar¬ 
nette, 319 U. S. 624, 638 (1943): 

“One’s right to life, liberty and property, to free 
speech, a free press, freedom of worship and assembly, 
and other fundamental rights may not be submitted to 
vote; they depend on the outcome of no election.” 

The rights asserted here are rights guaranteed to the 
individual; they are personal rights (Shelley v. Kraemer, 
334 U. S. 1, 22 (1948)) and they cannot be taken away by 
majority vote where no legitimate public purpose demands 
it 

Certainly no one could say that passengers on Capital 
Transit's vehicles could be compelled, as a condition of 
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riding, to read an advertising leaflet. As the Supreme 
Court said in Schneider v. State, 308 U. S. 147, 160-161 
(1939), in pointing out that the constitutional liberty of 
distributing literature upon the streets may be regulated 
in the interest of other uses of the street: 

. . a group of distributors could not insist upon a 
constitutional right to form a cordon across the street 
and to allow no pedestrian to pass who did not accept 
a tendered leaflet.” 

In effect, that is just what Capital Transit is doing. It is 
not merely soliciting attention, as it does by the familiar 
“car-card” advertising posters; it compels it. The dis¬ 
tinction is as great as between handing out leaflets and 
forming a cordon; between ringing the doorbell and insert¬ 
ing a foot in the door. The former may be innocuous; the 
latter is an invasion of right. 

Appellants are well aware that the attention of streetcar 
passengers is subject to distraction from many other 
sources than what is inaccurately termed “music as you 
ride.” They make no contention that the Government owes 
its citizens any duty of assuring quiet or freedom from dis¬ 
traction in public places in general, although the Kovacs 
case shows that the Government can assume that responsi¬ 
bility to some extent. What appellants do ask is that the 
power of the Government not be affirmatively used to com¬ 
pel listening to distracting sounds. * The fact that the dep¬ 
rivation of liberty complained of by appellants is a result 
of government action of course distinguishes the case from 
all cases of unavoidable or privately carried out distraction. 
An act of discrimination may be entirely within the law 
when performed by individuals and yet, when carried out 
by the state, violate the equal protection clause. It is no 
answer to the constitutional claim that the individual seek¬ 
ing protection from state action may have to endure a 
good deal of the same sort of thing through the action of 
private parties. Cf. Traux v. Raich, 239 U. S. 33 (1915). 
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Although the District of Columbia Public Utilities Com¬ 
mission in its somewhat confused decision in the instant 
case refused to recognize the rights asserted by appellants, 
it is of interest to note that these rights have been given 
recognition by members of the only other regulatory com¬ 
mission to have passed on this type of thing. In Matter 
of New York Central Railroad Company—Grand Central 
Terminal , Case 14663, the New York State Public Service 
Commission had under consideration the broadcasting of 
music and announcements in Grand Central Te rminal. 
After the hearing, the broadcasts were voluntarily termi¬ 
nated. The Commission thereupon ordered the proceedings 
closed without making a decision on the merits. Commis¬ 
sioner Arkwright, however, filed a memorandum, in which 
Commissioner Feiniberg joined. He said in part: 

“The patrons of the railroads using the station are 
entitled to be free from the proven annoyance, dis¬ 
turbance, and distraction which result from such 
broadcasting. The railroads may not impose upon 
them, as here, whether they wish it or not, music, ad¬ 
vertisements, commercial and time announcements, 
news and other broadcasts. Public convenience and 
comfort must be the guiding star. 

“The traveling public which desires to enjoy news¬ 
papers, magazines, books, or other reading matter may 
not be subjected to an intrusion of loud speaking, the 
declared fundamental purpose of which is to secure 
income. The right to be let alone comes first 
“. . . A goodly portion of the population prefers life 
without radio and broadcasting being imposed upon it, 
without its consent Its objections must be taken into 
account in a proceeding such as this, and must be duly 
respected. 

“When a person enters a barber shop or other semi- 
public place where radio may be on almost perpetually, 
he is free to leave or change his patronage. A rail¬ 
road passenger is not in that position. He must use 
the station, sometimes for short, sometimes for long 
periods of time. Railroads and their station facilities 
are clothed with a public interest . . . The traveling 
public may not be treated as a captive audience upon 
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which to impose programs and advertisements against 
its will and in violation of its rights .’ ni 

B. Property. 

Forced listening under the circumstances of this case 
takes the property of the riders without due process of law 
and without compensation, for the private benefit of others. 
The property taken is the attention of the rider—his time, 
and the other valuable uses to which the attention might be 
directed were it not for the intrusion of the broadcasts 
upon the consciousness. “Time is money.” An arbitrary 
taking away of time which a person desires to devote to his 
own use is obviously the taking of one of his most valuable 
properties. 

“Property” is a word of protean meaning, and it must 
be construed flexibly in accordance with the purpose of the 
provision in which it stands. Lawyers Title Ins. Co. v. 
Lawyers Title Ins. Corp., 71 App. D. C. 120, 109 F. (2d) 
35 (1939); ScJUaefer v. Schlaefer, 71 App. D. C. 350,112 F. 
(2d) 177 (1940). Certainly the term “property” in the 
context of the Fifth Amendment can be construed to cover 
the rights asserted here without doing violence to its con¬ 
ventional range of reference. 

“Property is everything which has an exchangeable 
value.” Butchers* Benevolent Assn. v. Crescent City Live¬ 
stock Landing , 16 Wall. (U.S.) 36, 127 (1872). Only by a 
cynical disregard of realties can it be argued that the atten¬ 
tion of the transit rider is something of no value. This case 
would never have arisen had not the commercial interests 
behind transit radio felt that the attention of a captive 
audience was a valuable thing. The whole purpose of the 
contract between Capital Transit and Transit Radio, Inc., 
and of the elaborate installation of receiving equipment in 
Capital Transit’s vehicles, was to capture and sell the atten¬ 
tion of the transit-riding public. Indeed, WWDC-FM, the 

i* The decision is reported in part in C. CL H. Pnblic Utilities Law Service, 
par. 15,757 and is noted in 11 Fed. Comm. Bar Journal 94 (1950). 
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broadcasting station involved in the scheme, advertises that 
it is capable by its nse of transit radio of “delivering a 
guaranteed audience.” 16 The advertiser is not interested 
in buying the right to send sound waves from one point to 
another; he is buying the attention of the captive audience. 
To argue that the very subject matter of the contractual 
arrangements here involved is an ephemeral thing without 
any real existence is sheer sophistry. 

We have already explained the distinction between tran¬ 
sit radio and other forms of advertising, such as car-cards, 
magazine advertising, sky-writing, ordinary radio adver¬ 
tising, hand-bills, etc. The attention of the public may be 
just as valuable to the advertiser in the case of the other 
media; but fortunately, he cannot take it by force. Transit 
radio is different from every other medium—except per¬ 
haps the sound-truck, cf. Kovacs v. Cooper, supra —be¬ 
cause of the element of coercion involved. One is not re¬ 
quired to listen to radio commercials in his home, or to read 
the car-cards; but the transit rider has no choice of hearing 
or not hearing transit radio broadcasts. He is a member of 
a captive audience. 

Health, too, is property—one of the most valuable proper¬ 
ties a man possesses. To keep his health a man must be 
free, when he is not working, to use his time for relaxation, 
rest, sleep, and the pursuits of the mind which give him 
pleasure. All these are impaired or impeded by the transit 
radio broadcasts. 

It has been expressly held by the Supreme Court than 
there can be a taking of property by sound. United States 
v. Causby, 328 U.S. 256 (1946). 

C. Lack op Due Process. 

It hardly seems necessary to say that the taking of liberty 
and property here complained of is without due process of 
law. The taking has been by sheer force, without any pro¬ 
cedural due process at all The only possible justification 
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for this arbitrary action would have to be that governmental 
action of the present kind is justified by whatever remote 
effect the additional income to Capital Transit might have 
on the possibilities a future rate increase. It is dear, how¬ 
ever, that the important liberties asserted by appellants 
cannot be taken away because of some hypothetical financial 
benefit to other riders. If we consider these rights simply 
as property, the property of appellants cannot be taken 
away for the profit of other riders. 

Point VI. The Public Utilities Commission acted illegally 
in dismissing its investigation and thereby approving 
the practices complained of herein. 

The Commission’s “dismissal” of its investigation is 
tantamount to a special approval of the practice. If the 
Commission had ruled against the broadcasts, they would 
have ceased; it has not ruled against them, and they have 
continued. The negative form of the Commission’s order 
is not controlling. Mitchell v. United States, 313 U.S. 80, 
93 (1941); Rochester Telephone Corp. v. United States, 307 
U.S. 125 (1939). 

The Commission’s order states that 

“The investigation conducted and the evidence pre¬ 
sented . . . must, of necessity, be considered by this 
Commission strictly in the light of its jurisdictional 
powers”, 

and that its powers are limited to the determination of 
whether or not the installation and use of radio receivers 
in street cars and buses “is consistent with public con¬ 
venience, comfort and safety.” It acknowledges that it has 
power to require Capital Transit Company to furnish serv¬ 
ice and facilities “that are reasonably safe” and to direct 
such changes in equipment “as are necessary to promote 
the comfort or convenience of the public.” 

Nothing in the Order explains what the Commission has 
in mind in saying that the investigation and evidence must 
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be considered by the Commission 4 ‘strictly in the light of 
its jurisdictional power.” It is a fact, however, that the 
brief of respondents (Capital Transit and Transit Radio, 
Inc.) contended that the constitutional arguments made by 
the appellants on the basis of the First and Fifth Amend- 
ments “are irrelevant to any issues in this proceeding aris¬ 
ing out of the statutory powers of the Commission.” It is 
also a fact that the Commission did not discuss any of 
appellant’s arguments of personal right, whether based on 
the Constitution or not so based. We assume, therefore, 
that the Commission’s reference to its “jurisdictional 
powers” was intended as a declaration by it that the argu¬ 
ments of personal right—constitutional and other—ad¬ 
vanced by appellants could not be considered by the Com¬ 
mission under the heading of “public convenience, comfort 
and safety.” 

This amounts to a contention by the Commission that the 
broadcasts can be “consistent with public convenience, com¬ 
fort and safety” even though they interfere with the right 
of the riders, under the First Amendment, not to listen; 
even though they deprive the, riders of liberty under the 
Fifth Amendment; even though they take the private prop¬ 
erty of riders for private use and without compensation in 
violation of the Fifth Amendment; and even though they 
violate the right of privacy and the ordinary duty of a 
common carrier to its passengers. 

We contend that such a view of the Commission’s powers 
is repugnant to common sense and a clear misconstruction 
of the Commission’s statutory authority. 

The Act governing the Commission and appeals from its 
decisions makes it perfectly clear that constitutional ques¬ 
tions are not, as such, beyond the Commission’s powers. 
Paragraph 64 of the Act, (D. C. Code (1940) §43-703) says 
that “no . .. person .. . shall in any court urge or rely on 
any ground” not set forth in an application to the Com¬ 
mission for reconsideration. Paragraph 66 (§43-705) says 
that on any appeal from the Commission “the review by the 
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court shall be limited to questions of law, including con¬ 
stitutional questions.” The constitutional questions, there¬ 
fore, must have been raised before the Commission to be 
available in court on appeal. Hence, they are not, simply 
as constitutional questions, beyond the Commission’s juris¬ 
diction. See Mitchell v. United States, 313 U.S. 80, 93 
(1941); Current Text, Introduction Before Agencies of Evi¬ 
dence Bearing on Constitutional Issues, Pike & Fisher Ad¬ 
ministrative Law §45a.22 (1941), cited in Engineers Public 
Service Co. v. Securities and Exchange Commission, 78 
App. D. C. 199, 138 F. (2d) 936 (1943); In the Matter of 
White & Weld, 3 S.E.C. 466, 533 (1938). 17 The Commis¬ 
sion is empowered to compel every public utility to comply 
with law (Act of March 14,1913, Sec. 8, par. 4, 37 Stat 974, 
D. C. Code (1940) §43-303) and it can hardly be contended 
that the Commission lacked “jurisdiction” to stop the 
forced listening if it offended constitutional rights. 

That “convenience and comfort” include protection from 
disturbance by unnecessary noise has been expressly recog¬ 
nized by the Public Utilities Commission 18 and in the 
Supreme Court decisions cited above. It is perfectly clear, 


“It is too late in the development of administrative law to maintain that 
an administrative tribunal has no power to pass on such jurisdictional and 
constitutional questions as necessarily come before it. This, of course, is 
not to say that its' conclusions on these points have finality, nor is it to deny 
the superior power of the courts to decide and apply the law.” Matter of 
White & Weld, supra. Cf. In the Matter of Katz, 80 P. TJ. R. (N. 8.) 76 
(P. U. C., D. C., 1949) in which the Commission considered constitutional 
issues 

The Commission’s Orders No. 683, of September 29, 1927, and No. 711, 
of June 19, 1928, specifically require that streetcars and buses shall be so 
kept or constructed as “to reduce to a minimum the noise” caused by their 
operation (Order 683, §10(d); Order 711, §2(i)). In addition, the PoKee 
Regulations of the District of Columbia, made pursuant to Act of Congress 
and having the force of law, specifically provide timt no person within the 
District of Columbia shall use any “mechanical device ... or instrument for 
intensification of the human voice or of any sound or noise for advertising 
purposes.” (Police Regulations of the District of Columbia, Article VI, 
§§1, 2). Paragraph 99 of the Act of Marcl* 4, 1913, supra, D. C. Code 
(1940) §43-209, expressly provides that these regulations shall continue in 
full force and effect (subject to the power of this Commission, wfcieh it has 
not purported to exercise, to change them in any particular case by an order 
within this Commission r s power); and under Paragraph 90 of the Act 
(§43-1002) the Commission has the duty of enforcing compliance with these 
regulations. 
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therefore, that the Commission has power to prohibit the 
use of these broadcasts for advertising purposes. 

Section 8 of the Joint Resolution of January 14, 1933, 
under which 'Capital Transit Company was incorporated, 
expressly provides that 

“all powers granted by this resolution to the Capital 
Transit Company shall be exercised subject to the 
supervision of and regulation by the Public Utilities 
Commission as provided by law” (47 Stat. 752). 

Finally, the Act under which this Commission was cre¬ 
ated provides, in Paragraph 92, (§43-1003), that “the pro¬ 
visions of this section shall be interpreted and construed 
liberally in order to accomplish the purposes thereof.” 

In the light of the broad powers given the Commission, 
it cannot be contended that it does not have the power and 
the duty to prevent broadcasts interfering with the per¬ 
sonal rights—constitutional and other— of passengers. The 
Commission’s power to prohibit these broadcasts may be 
properly exercised under the heading of “convenience, 
comfort and safety.” All that appellants asked from the 
Commission was that it accord them the comfort, con¬ 
venience and safety to which as passengers they are en¬ 
titled. 

In any event, once the matter was brought before a court 
of competent jurisdiction, it was for the court to examine 
the facts for itself and determine on the basis of the facts 
whether a constitutional right had been denied, and that is 
the duty of this court. Cassell v. Texas , 339 U. S. 282, 
283 (1950), and cases cited. 

CONCLUSION. 

There is no question that the imposition of forced listen¬ 
ing is repugnant to the spiritual and intellectual assump¬ 
tions of American life. It is something that has heretofore 
been associated almost entirely with totalitarianism. It 
involves an exercise of collective force at its most danger¬ 
ous incidence—on the mind. Where supported, as here, by 
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governmental action, it offends the letter as well as the 
spirit of the guarantees of the First and Fifth Amend¬ 
ments. 

Important issues are involved in this case. Important 
values are concerned—some of the most important with 
which the courts can deal. The court is not faced here 
with an attempt of a small minority to impose its own 
cranky judgment upon the public. It is faced with an at¬ 
tempt by a large commercial organization to use the powers 
of government to invade the rights of others—individuals, 
lacking corresponding economic strength, powerless to pro¬ 
tect themselves unless the courts protect them. 

Throughout this brief reference has been made, for 
forensic reasons, to “appellants.” Appellants, however, 
are not alone in this fight. They are supported, actively 
or tacitly, by a respectable proportion of Capital Transit’s 
passengers. The exact size of that proportion is a matter 
of little moment. Constitutional rights are not to be deter¬ 
mined by a Gallup poll, or any other kind of poll. It is 
sufficient to say that there is at stake in this case much more 
than the rights of the individual appellants. The rights 
of everyone are involved, because important matters of 
principle are involved. 

Paul M. Segal, 

816 Connecticut Ave., 
Washington, D. C., 

Attorney for Appellants. 

Fbakklin S. Pollak, 

1333 27th Street, N. W., 
Washington, D. C., 

Attorney, pro se. 
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STATEMENT OF QUESTION PRESENTED. 

The Public Utilities Commission of the District of 
Columbia, appellee, believes the statement by the appel¬ 
lants of the question presented does not state the question 
presented by their appeal. 

It believes the question is: 

Did the lower Court commit error in granting the 
motions to dismiss appellants’ petition of appeal from 
the Commission’s Order No. 3612, by which order the 
Commission dismissed its own investigation “to de¬ 
termine whether or not the installation and use of 
radio receivers on the street cars and busses of Capital 
Transit Company is consistent with public conve¬ 
nience, comfort and safety”, when the Commission 
found, after a complete investigation and public hear¬ 
ings, that “From the testimony of record, the con¬ 
clusion is inescapable that radio reception in street 
cars and busses is not an obstacle to safety of oper¬ 
ation” and “it is obvious that the installation and use 
of radios in street cars and busses of the Capital 
Transit Company is not inconsistent with public con¬ 
venience, comfort and safety”. 

This question embraces subsidiary questions that 
will be stated and argued in this brief. 
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Franklin S. Pollak and Guy Martin, Appellants, 

v. 

Public Utilities Commission of the Distbict of Columbia, 

et al.. Appellees . 


BRIEF FOR APPELLEE 

Public Utilities Commission of the District of Columbia. 


COUNTER-STATEMENT OF THE CASE. 

The appellee Public Utilities Commission of the District 
of Columbia (the Commission) believes that the appellants 
have not made the full and complete statement of the case 
necessary to a fair presentation of the matters before the 
Commission and the issues before the lower Court and this 
Court. 

Attorneys for Capital Transit Company have furnished 
to the Commission a copy of a counter-statement of the 
case which the Commission approves and accepts as its own. 
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SUMMARY OF ARGUMENT. 

1. The statement by appellants of the question presented 
does not present the question raised by their appeal 

2 . The lower Court correctly dismissed the petition of 
appeal because it fails to state a claim upon which relief 
can be granted. The order appealed from shows on its 
face that it neither commands anyone to do anything nor 
to refrain from doing anything. Such an order does not 
affect the legal relationship of the appellants, and their 
petition of appeal fails to state a cause of action. The 
Commission’s investigation was for the determination of 
administrative matters committed to it, which function the 
courts may not absorb to themselves. 

3. The order appealed from is not reviewable because 
the investigation was preliminary and procedural to the 
assertion and exercise of statutory powers. Administra¬ 
tive orders are not reviewable unless they impose an obli¬ 
gation, deny a right, or fix some legal relationship as a 
consummation of the administrative process. 

4. The petition of appeal asked the lower Court to make 
administrative determinations and instruct the Commis¬ 
sion as to what administrative determinations it should 
make. The Court lacks jurisdiction to make administra¬ 
tive determinations or to instruct the Commission of the 
attitudes it must adopt toward the exercise of its discre¬ 
tion. The courts do not sit as boards of revision of admin¬ 
istrative orders. The effect of the appellants’ petition of 
appeal is to ask for a writ of mandamus, which will not lie 
to establish a legal right or to enforce the performance of 
an act unless the right is clear and complete, or to correct 
alleged error in administrative action, unless it appears 
that such action was plainly and palpably wrong. 

5. Mere intervention in the proceeding before the Com¬ 
mission does not give the appellants standing to prosecute 
an independent appeal from the order dismissing the in- 
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vestigation. As interveners, they may not compel the 
Commission to enlarge the scope of its investigation. 

6 . The finding by the Commission npon the evidence of 
record that broadcasts in public vehicles are not incon¬ 
sistent with safety of operation and convenience and com¬ 
fort of the public does not affect the appellants’ guaranties 
under the First and Fifth Amendments of the Constitution. 
The Commission’s action in dismissing its investigation 
after a full hearing and findings based upon evidence does 
not constitute 11 government action”. 

7. Infringement of appellants’ guaranties under the 
First and Fifth Amendments is not raised by the action of 
the Commission. Before asserting such constitutional 
rights, the appellants must show that action of the Com¬ 
mission has denied them guaranties under the First and 
Fifth Amendments. An administrative body has no juris¬ 
diction to determine the law questions relating to consti¬ 
tutional rights of individuals. 

8 . The Commission’s action was not illegal in dismissing 
the investigation after it found that broadcasts in public 
vehicles were not contrary to the public interest. Such an 
order establishes no legal relationships. It does not affect 
the appellants’ legal rights, constitutional or otherwise. 

ARGUMENT. 

Questions Presented. 

The appellee Public Utilities Commission of the District 
of Columbia (the Commission) believes that the appellants 
have not stated in their statement of the question pre¬ 
sented the question raised by their appeal. In the question 
stated they ask if the Commission may * 1 approve and 
ratify” a requirement that passengers, as a condition of 
riding, be subjected to loudspeaker rendition of radio pro¬ 
grams of one radio station which Capital Transit Company 
(Transit Company) has for a money consideration con¬ 
tracted to impose on its riders. 
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The appellants seek to have the Court draw the infer¬ 
ence that the Commission approved and ratified Transit 
Company’s contract for radio reception in its vehicles. 
The Commission neither approved nor ratified the con¬ 
tract. The contract was not the subject of investigation 
by the Commission, and is a matter that does not come 
within the Commission’s powers to either approve, ratify, 
or to disapprove. The question stated by appellants did 
not arise from the investigation ordered and conducted by 
the Commission. 

The appellants refused to incorporate in the printed 
appendix the order of the Commission instituting an inves¬ 
tigation, the evidence of record, and the Commission’s 
order based upon the record. Under date of October 2, 
1950, the attorneys for appellants advised attorneys for 
the appellees that in their opinion excerpts from the pro¬ 
ceedings before the Commission have “absolutely no bear¬ 
ing or relevancy to the statements of points filed in this 
case” and that their clients “will assume no responsibility, 
financial or otherwise, in having printed those portions of 
the record which you have designated”. The Commission 
is of opinion that without a printed record of the investi¬ 
gation and the Commission’s order resulting therefrom, 
the Court could not make a determination of the issues 
raised by the petition of appeal without searching the 
voluminous record. 

The Commission believes that the question stated oppo¬ 
site the cover page of this brief is the real question before 
the Court Subsidiary thereto are several questions that 
were raised and argued in the Court below. The Commis¬ 
sion moved the lower Court to dismiss the petition of 
appeal upon the grounds that it failed to state a claim upon 
which relief could be granted, that the Court lacked juris¬ 
diction to grant the relief prayed for, and that the petition 
does not raise a justiciable controversy justifying declara¬ 
tory judgment prayed for by the appellants. 



Subsidiary questions argued by the Commission before 
the lower Court in support of its motion to dismiss the 
petition of appeal, were that to vacate the order would be 
an ineffectual thing, leaving the status quo as it existed 
prior to the initiation of the investigation; that the order 
appealed from neither commanded Transit Company or 
any other company or person to do nor to refrain from 
doing any act, and therefore was not a reviewable order; 
that the appellants were not “affected by” the order 
appealed from within the purview of Section 43-705 of the 
Code; that the matter investigated by the Commission was 
one for its administrative determination, and that the 
courts may not absorb to themselves that administrative 
function; that courts do not sit as boards of revision of 
administrative orders; that the action of the Commission 
in dismissing its order of investigation did not give rise 
to a justiciable controversy upon which declaratory judg¬ 
ment could rest; and that the relief prayed for by the 
appellants, if granted, would have the effect of a writ of 
mandamus, which will not lie in matters calling for the 
exercise of judgment and discretion. 

In their statement of the case (p. 5 of the brief) appel¬ 
lants stated that dismissal of their appeal below was upon 
the one simple ground that none of their legal rights had 
been invaded or threatened or violated by the action taken 
by the Commission. The Court’s orders granting the 
motions to dismiss are found on pages 20 and 21 of the 
Appendix. The appellants drafted proposed orders in¬ 
corporating such reason for dismissal of the appeal and 
argued the matter before the lower Court, which refused 
to sign them. The particular grounds upon which the 
Court granted the motions to dismiss are not important 
if any ground existed for dismissal Lewis-HaU Iron 
Works v. Blair, 57 App. D. C. 364, 366-367, 23 F. 2d 972 
(cert den. 277 IT. S. 592); Helvering v. Gowran, 302 U. S. 
238, 245; RJF.C . v. Goldberg, 143 F. 2d 752, 756 (cert den. 
323 IT. S. 770). 
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The Lower Court Correctly Dismissed the Petition of 
Appeal Because It Pails to State a Claim Upon Which 
Belief Can Be Granted. 

The order appealed from shows on its face that it neither 
commands anyone to do anything nor to refrain from doing 
anything. Snch an order cannot possibly affect any legal 
or equitable right of the appellants. None of their rights 
is affected by a dismissal of a preliminary and procedural 
investigation. Consequently, they have no right of appeal. 
They have stated no cause of action and the Court properly 
granted the motion to dismiss the petition of appeal. 
Leventhal v. District of Columbia, 69 App. D. C. 229, 100 
F. 2d 94; Pacific States Box and Basket Co. v. White, 296 
U. S. 176; Utah Fuel Co. v. National Bituminous Coal 
Commission, 306 U. S. 56; Edw. Hines Trustees v. U. S., 
263 TJ. S. 143. 

The appellants’ rights were neither invaded nor threat¬ 
ened by the action of the Commission; their legal relation¬ 
ship to Capital Transit Company or to anyone else was not 
changed by the action taken by the Commission; and their 
petition of appeal fails to state a cause of action. Section 
43-705, D. C. Code, 1940 Edition; L. Singer <& Sons v. Union 
Pacific Railroad Co., 311 U. S. 295; Alexander Sprunt & 
Son, Tnc., v. U. S., 281 TJ. S. 249; Wallace v. Ganley, 68 
App. D. C. 235, 95 F. 2d 364; Boston Tow Boat Co. v. U. S., 
321 TJ. S. 632; Associated Industries v. I ekes, 134 F. 2d 694. 

Section 43-705 of the Code provides for an appeal by one 
“affected by” the Commission’s order. Mere indirect or 
consequential injury, if it were established, would not be 
enough to give the appellants a right of appeal U. S. 
ex rel. N. Y. Warehouse, Wharf & Terminal Association 
v. Dern, 63 App. D. C. 28, 68 F. 2d 773; I. C. C. v. Chicago, 
R. I. & P. R. Co., 218 U. S. 88; L. Singer & Sons v. Union 
Pacific Railroad Co., supra; Wallace v. Ganley, supra. 

The action of the Commission in dismissing its investiga¬ 
tion does not give rise to a justiciable controversy and 
therefore a declaratory judgment will not lie. Helco 
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Products Co. v. McNutt, 78 TJ. S. App. D. C. 71,137 F. 2d 
681; Ashwander v. T. V. A., 297 TJ. S. 288; Alabama State 
Federation of Labor v. McAdory, 325 TJ. S. 450; Aetna Life 
Insurance Co. v. Haworth, 300 TJ. S. 227; Great Lakes 
Dredge & Dock Co. v. Huffman, 319 U. S. 293; Coffman v. 
Breeze Cory., Inc., 323 TJ. S. 316; Texas & Pacific Ry. Co. 
v. Gulf, etc. Ry., 270 TJ. S. 266. 

Determinations of questions of public interest, comfort 
and convenience and safety, as snch matters relate to the 
operation of Transit Company within the District of 
Columbia, are administrative matters committed to the 
Commission. The courts may not absorb to themselves 
this administrative function. Mississippi Valley Barge 
Line Co. v. TJ. S., 292 TJ. S. 282; Rochester Telephone Corp. 
v. TJ. S., 307 TJ. S. 125; Swayne & Hoyt v. TJ. S., 300 TT. S. 
297; Virginian Railway Co. v. TJ. S., 272 TJ. S. 658; McLean 
Trucking Co. v. TJ. S., 321 TJ. S. 67 ; American Tel. & Tel. 
Co. v. TJ. S., 299 TJ. S. 232; Mitchell Coal & Coke Co. v. 
Pennsylvania Railroad Co., 230 TJ. S. 247. 

The Order Appealed From Is Not Reviewable. 

Preliminary to the determination of a power, the Com¬ 
mission initiated an investigation to determine whether or 
not the installation and use of radios in public vehicles 
for hire is consistent with public convenience, comfort and 
safety (App. 28). After a thorough investigation and 
public hearings, the Commission found that radio recep¬ 
tion in street cars and buses is not an obstacle to safety of 
operation and is not inconsistent with public convenience, 
comfort and safety. Accordingly, it ordered “That the 
investigation initiated by Commission Order No. 3560 be, 
and it is hereby, dismissed” (App. 120). The dismissal of 
the preliminary investigation does not deny to plaintiffs 
or to anyone any privilege or right that he had prior to 
the initiation of the investigation, nor does it establish any 
rights or privileges, constitutional or otherwise. It does 
not establish any legal relationships. 
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If the appellants ’ constitutional rights are being invaded 
or threatened by the use of radios in street cars and buses, 
that threat and invasion did not arise from the promulga¬ 
tion of Order No. X12 bnt from the action of Capital 
Transit Company. Trespass npon their constitutional 
rights may be the basis for suit for injunction under the 
court’s general equity powers, but it is not a proper basis 
for an appeal from the Commission’s order. Order No. 
3612 merely shows the results and conclusions of the Com¬ 
mission’s procedural investigation. Administrative orders 
“are not reviewable unless and until they impose an obli¬ 
gation, deny a right or fix some legal relationship as a 
consummation of the administrative process.” C. <& 8. 
Air Lines v. Waterman S. S. Corp., 333 U. S. 103,113; U. 8. 
v. Griffin, 303 U. S. 226, 234; F. P. C. v. Hope Natural Gas 
Co., 320 U. S. 591, 619; Carolina Aluminum Co. v. F. P. C., 
97 F. 2d 435,436; Shannahan v. U. 8., 303 U. S. 596, 599,601, 
602; U. S. v. Los Angeles & S. L. R. Co., 273 U. S. 299, 
309-310; Rochester Telephone Corp. v. U. S., 307 U. S. 
125, 131. 

Since the investigation conducted by the Commission 
was preliminary to the assertion and exercise of any power 
and was procedural rather than definitive, the order 
appealed from is not reviewable. F. P. C. v. Metropolitan 
Edison Co., 304 U. S. 375, 385; Utah Fuel Co. v. National 
Bituminous Coal Commission, 69 App. D. C. 333, 101 F. 
2d 426 (affirmed 306 U. S. 56); Mallory Coal Co. v. National 
Bituminous Coal Commission, 69 App. D. C. 166, 99 F. 
2d 399. 

The Court Lacks Jurisdiction to Grant the Belief 

Prayed For. 

In the petition of appeal the appellants asked the lower 
Court to instruct the Commission on many matters involv¬ 
ing administrative determinations (App. 12, 13) which the 
Court has no authority to do. They then asked the Court 
to vacate the Commission’s Order No. 3612 (App. 14). 


After praying for vacation of the Commission’s Order, 
the appellants then follow with further prayers for deter¬ 
minations and declarations by the Court in respect to 
enlarging the Commission’s order of investigation, in the 
weighing of evidence, and instructing the Commission in 
administrative procedure and considerations of various 
types of questions (App. 14,15,16). In the Hope Natural 
Gas Co., case, supra, the Court stated the general rule 
when Congress has entrusted the administration of laws 
to regulatory bodies created by it, and said: 

“Apart from the requirements of judicial review it 
is not for us to advise the Commission how to dis¬ 
charge its functions.” (pp. 617-618.) 

In the Los Angeles case, supra, the Court, speaking of the 
Interstate Commerce Commission, said that “Congress did 
not confer upon the courts power, either to direct what this 
*tribunal appointed by law and informed by experience’ 
(citation) shall find, or to annul the report, because of 
errors committed in making it” (p. 311). In the Rochester 
Telephone case, supra, the Court said that, having found 
that the record permitted the Federal Communications 
Co mmi ssion to draw the conclusion that it did, “a court 
travels beyond its province to express concurrence there¬ 
with as an original question” (p. 146). 

In I. C. C. v. Inland Waterways Corp., 319 U. S. 671, at 
691, Mr. Justice Jackson, speaking for the Court, said: 

“Nor are we at liberty to prescribe general attitudes 
the Commission must adopt towards the exercise of 
discretion left to it rather than to courts. We decide 
only whether the Commission has acted within the 
power delegated to it by law.” 

In asking the Court to weigh the evidence and to instruct 
the Commission as to the inferences to be drawn therefrom, 
the appellants asked the Court to reverse judicial practice 
of long standing. Alleged errors in weighing evidence and 
drawing inferences therefrom have been urged as grounds 
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for reversal in many cases, but the courts have consist¬ 
ently held that regulatory decisions as to such matters are 
not the proper subject for judicial review. U . S. v. New 
River Co., 265 TJ. S. 533, 540, 542; Western Paper Makers 
Chemical Co. v. U. S., 271 U. S. 268, 270, 271; Chicago R. 1. 
& Pacific Railway Co. v. TJ. S., 274 TJ. S. 29,33-34; Assigned 
Car Cases, 274 TJ. S. 564. 

An inquiry into the facts before a regulatory body in 
order to ascertain whether its actions are arbitrary or 
capricious is part of the judicial province. But such exam¬ 
ination is not concerned with the weight of evidence or 
with the wisdom or expediency of the administrative 
action. F. R. C. v. Nelson Bros. B. & M. Co., 289 TJ. S. 266, 
277; I. C. C. v. Illinois Central Railroad Co., 215 TJ. S. 452, 
470; Tagg Bros. v. TJ. S., 280 TJ. S. 420, 442. 

In order to grant the relief prayed for, the Court would 
have to exercise the power of administrative duties which 
it has no jurisdiction to do. Michigan Consolidated Gas 
Co. v. F. P. C., 83 TJ. S. App. D. C. 395,167 F. 2d 264. The 
courts have consistently held that they do not sit as boards 
of revision of administrative orders that do not exceed 
statutory authority or constitutional power. Los Angeles 
G. & E. Corp. v. Railroad Commission, 289 TJ. S. 287, 304; 
Railroad Commission v. Pacific G. d E. Co., 302 TJ. S. 388, 
393-394; TJ. S. v. Pierce Auto Freight Lines, 327 TJ. S. 515, 
536; The Minnesota Rate Cases, 230 TJ. S. 352, 433; Norfolk 
& Western Ry. Co. v. TJ. 8., 287 TJ. S. 134, 141. 

The lower Court was asked to perform a function speci¬ 
fically conferred by law upon the Commission, and this 
Court is asked to reverse the judgment of the lower Court 
in asserting, in effect, that it lacked such power. In Man¬ 
ufacturers Railway Co. v. TJ. 8., 246 TJ. S. 457, 483, the 
Court said the real complaint of the appellant in that case 
respecting the order of a regulatory body “is directed not 
to what the order requires to be done, but to what it does 
not require * * * In effect the District Court was asked to 
perform a function specifically conferred by law upon the 
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CoIImlission. ,, The Court said it is settled that it did not 
have jurisdiction “to exercise administrative authority 
where the Commission has failed or refused to exercise it, 
or to annul orders of the Commission not amounting to an 
affirmative exercise of its powers.” 

The effect of the appellants’ petition of appeal is for a 
writ of mandamus. Mandamus will not issue to establish 
a legal right, or to enforce the performance of an act 
unless the right is clear and complete, or to correct alleged 
error of an administrative body unless it appears that its 
action was plainly and palpably wrong, or in matters call¬ 
ing for the exercise of judgment or discretion. Wilbur v. 
TJ. S. ex rel Kadrie, 281 U. S. 206; Calf Leather Towners 
Association v. Morgenthcm, 65 App. D. C. 93, 80 F. 2d 536; 
TJ. S. ex rel . Chicago Great Western Railway Co., v. 
7. C. C., 294 U. S. 50; I ekes v. Pattison, 65 App. D. C. 116, 
80 F. 2d 708; TJ. 8. ex rel. Alaska Smokeless Coal Co. v. 
Lame, 250 U. S. 549. 

Mere Intervention, or Becoming Parties to the Investigation 
Conducted by the Commission, Does Not Give Appel¬ 
lants Standing to Appeal. 

The appellants mistakenly conceive their intervention in 
the investigation before the Commission as giving them a 
standing to prosecute an appeal from the Commission’s 
order dismissing its investigation. On page 7 of their 
brief, they say they intervened before the Commission and 
participated fully in such proceeding and that it is clear 
that “as parties to the proceeding” they are persons 
affected by the final order of the Commission within the 
meaning of Section 43-705 of the Code. 

Rule 7.4 of the Commission’s Rules of Practice and Pro¬ 
cedure provides that the granting of a petition to intervene 
“shall not constitute a determination by the Commission 
that the intervener is or will be affected by its final order 
or decision”. 
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It is well established that mere intervention or becoming 
a party to a proceeding before a regulatory body does not 
give one standing to prosecute an appeal from action taken 
by such body. Such a contention was made in Alexander 
Spnmt <£ Son v. U. S., 281 U. S. 249. The action of the 
Interstate Commerce Commission in that case worsened 
the economic position of the appellants, and the Court said 
the enjoyment of the advantage which they had possessed 
gave them a distinct interest in the proceeding before the 
Commission. But it said: 

“Having this interest, they were entitled to intervene 
in that administrative proceeding. And, if they did 
so, they became entitled under section 212 of the Judi¬ 
cial Code (28 IT. S. C. A. §45a) to intervene, as of 
right, in any suit ‘wherein is involved the validity’ of 
the order entered by the Commission. But that inter¬ 
est alone did not give them the right to maintain an 
independent suit, to vacate and set aside the order. 
Such a suit can be brought by a shipper only where a 
right of his own is alleged to have been violated by 
the order. And his independent right to relief is no 
greater where by intervention or otherwise he has 
become a party to the proceeding before the Commis¬ 
sion or to a suit brought by a carrier. In the case at 
bar, the appellants have no independent right which 
is violated by the order to cease and desist.” (Italics 
supplied.) (p. 255) 

Likewise, in Pittsburgh <& W. Va. By. Co. v. TJ. S., 281 
U. S. 479, the plaintiff was permitted to intervene in a 
proceeding before the Interstate Commerce Commission 
and brought suit to set aside and annul the Commission’s 
order. The lower Court dismissed the bill on merits, and 
direct appeal was taken to the Supreme Court. That 
Court, speaking through Mr. Justice Brandeis, said: 

“The District Court held that the appellant was 
entitled to bring this suit under the Urgent Deficien¬ 
cies Act to set aside the order, because it-had inter¬ 
vened in the proceedings before the Commission, and 
because it is a connecting carrier and a minority stock- 
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holder of the Wheeling. The court erred in so holding. 
The mere fact that appellant was permitted to inter¬ 
vene before the Commission does not entitle it to insti¬ 
tute am independent suit to set aside the Commission’s 
order in the absence of resulting actual or threatened 
legal injury to it • • • The bill should have been dis¬ 
missed without inquiry into the merits.” (Italics 
supplied.) (pp. 486-488). 

To like effect are the decisions in Moffat Tunnel League 
v. JJ. S., 289 U. S. 113, and Public Service Commission v. 
Philadelphia Rapid Transit Co., 82 F. 2d 481 (cert. den. 
298 U. S. 673). 

The appellants cite, in support of their argument that 
they have standing to appeal from the Commission’s order, 
Henderson v. U. S., 339 U. S. 816, and JJ. S. v. Public Utili¬ 
ties Commission, 80 U. S. App. D. C. 227, 151 F. 2d 609. 
These cases are not authority for the position asserted by 
the appellants. Their principal argument is that radio 
reception in public vehicles is contrary to the public inter¬ 
est, although the public, by the survey, and the Commis¬ 
sion, by its investigation, have found to the contrary. In 
the Henderson case the Court found that “the rules and 
practices” of the railroad involved were in direct violation 
of a provision of the Interstate Commerce Act and were 
subject to action by the Interstate Commerce Commission. 
The appellants have failed to disclose any part of the Act 
creating the Public Utilities Commission which is violated 
by any action of Transit Company or by the action of the 
Commission in dismissing its investigation. The decision 
of this Court in 80 U. S. App. D. C. does not sustain the 
contention that because appellants were parties before the 
Commission they are affected by its action in dismissing 
its investigation. In that decision this Court said that the 
term “person affected” is one of uncertain meaning, and 
stated that Congress as well as state legislatures and the 
courts have placed limitations upon the privilege of appeal 
from orders of administrative agencies. That case in- 


volved a motion by Potomac Electric Power Company to 
dismiss an appeal by tbe United States. The Conrt said 
that the United States took appeal from the Commission’s 
rate order as a consumer of electric energy, and, as such, 
it was affected by the order. 

The appellants say they are affected by the Commis¬ 
sion’s order “sanctioning” the broadcasts. They point to 
nothing in the record or the Commission’s order “sanc¬ 
tioning” the broadcasting by Transit Company. The 
word “sanction” is defined in Funk & Wagnalls New 
Standard Dictionary (1928 Edition) as “1. To approve 
authoritatively; render valid by assent or concurrence; 
confirm; ratify; as, Congress sanctioned the President’s 
acts. 2. To give consent or support to; regard with favor 
or approval; countenance; as, to sanction dishonesty. 3. To 
enforce by attaching a penalty to, as a law”. 

The appellants are taking liberties with use of the word 
“sanctioning” that are not justified by the record or the 
meaning of the word. In the dictionary definition of the 
word, the Commission has not approved authoritatively, 
nor rendered valid by assent or concurrence, nor con¬ 
firmed, nor ratified, nor given its consent or support to, 
broadcasting in Capital Transit’s vehicles. To find that 
broadcasting is not contrary to the public interest is not 
tantamount to “sanctioning” it. 

The appellants, as interveners in the proceeding before 
the Commission, attempted to compel the Commission to 
enlarge the nature of its investigation. Their application 
for reconsideration and their petition of appeal seek to 
compel the Commission to enlarge its investigation, among 
other things, to make a judicial determination of their 
rights under the First and Fifth Amendments to the Con¬ 
stitution. It is too well settled to require argument that 
intervention may not enlarge the scope of an investigation 
but must be in subordination of and in recognition of the 
main proceeding. Smith v. Gale, 144 U. S. 509, 36 L. Ed. 
521; Chandler <& Price Co. v. Brandtjen & Kluge, 296 U. S. 
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53; Guaranty Trust Co. of New York v. Minneapolis & 
St. L. R. Co., 52 F. 2d 418; Washington Gas Light Co. v. 
Byrnes, 78 U. S. App. D. C. 107, 137 F. 2d 547; Vinson v. 
Washington Gas Light Co., 321 U. S. 489. 

It is well settled that a regulatory body may control the 
range of its investigation. Washington Gas Light Co. v. 
Byrnes, supra;. Vinson v. Washington Gas Light Co., 
supra; U. S. ex rel. D. & H. R. Corp. v. I. C. C., 60 App. 
D. C. 267, 51 F. 2d 429; I. C. C. v. Jersey City, 322 U. S. 
503; American Toll Bridge Co. v. Railroad Commission, 
307 U. S. 486; Spiller v. Atchison, T. & S. F. Ry. Co., 
253 U. S. 117. 

The Action Complained Of Is Not Government Action. 

By illogical reasoning and inept analogy, the “Appel¬ 
lants contend that the practices complained of in this case 
violate their constitutional rights’*^ (p. 8 of their brief). 
The appellants do not seem quite certain of what they 
complain of. Their appeal is from a preliminary and pro¬ 
cedural order of the Commission in dismissing its investi¬ 
gation, whereas, their complaint is that the practice of 
Transit Company broadcasting radio programs on public 
vehicles violates their constitutional rights. 

A finding by the Commission upon the evidence of record 
that the broadcasts are not inconsistent with safety of 
operation and the convenience and comfort of the public, 
cannot conceivably deny the appellants any guaranties of 
the First and Fifth Amendments of the Constitution. 
Even the appellants did not undertake to prove that radio 
reception interfered with safety of operation of the 
vehicles, and, in effect, have conceded there is no such lack 
of safety. The overwhelming evidence is that radio 
reception is not contrary to the public interest The appel¬ 
lants rely upon the assertion that the “objecting minority” 
(p. 31) suffer inconvenience and annoyance, to support 
their contention that the Commission—acting in the public 
interest—should compel Transit Company to discontinue 
the broadcasts. They would deny to the overwhelming 
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majority the same constitutional freedoms that they assert 
so loudly in their own behalf. 

If the appellants’ complaint is against the Commission 
because it acted upon the evidence and found that public 
safety, convenience and comfort were not adversely 
affected and therefore it had no power to act, clearly such 
complaint is not of “government action”. Then their com¬ 
plaint is lack of “government action”. If their complaint 
is against the practice of Transit Company in broadcast¬ 
ing, that cannot be said to be “government action”. 

In Carolina Aluminum Co. v. F. P. C., 97 F. 2d 435, 
Judge Parker, speaking for the Fourth Circuit, where the 
statute provides for an appeal by one aggrieved by an 
order of the administrative body, said, “that by an order 
is meant some command of the Commission directing or 
restraining an action or granting or denying some form 
of relief”. He said the Court may examine the findings 
to determine whether they support the order and may ex¬ 
amine the evidence to determine whether it supports the 
finding, “but the court is given no authority to review a 
mere finding upon which no order is based, even though it 
may determine a status which may form the basis of future 
governmental action, for even such a finding lacks the fun¬ 
damental characteristics of an order” (p. 436). Under 
appropriate facts in the case at bar, the Commission might 
have found a basis for “future governmental action”, but 
it found none. 

On page 9 of their brief, the appellants say that if the 
Commission had decided that the broadcasts were contrary 
to public convenience, comfort and safety, or in violation 
of the constitutional rights of passengers, as they say it 
should have done, then the broadcasts would have 
stopped. This assertion indicates a belief on the part of 
appellants that the Commission should have disregarded 
the evidence on the effect of the broadcasts upon safety, 
convenience and comfort. This Court, in Symons Broad¬ 
casting Co. v. F. R. C. y 62 App. D. C. 46, 64 F. 2d 381, in 
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referring to the granting to one or the other a frequency 
for radio broadcasts, said which applicant “will best serve 
the public interest in these circumstances is for the com¬ 
mission’s decision, but this decision must be based on evi¬ 
dence produced before it at a hearing of which both parties 
in interest have notice” (emphasis supplied). In Railroad 
Commission v. Pacific G. & E. Co., 302 U. S. 388, at p. 393, 
the Court said that in fixing rates the commission there 
involved “must act upon evidence”. In Northern Pacific 
Railway Co. v. Department of Public Works, 268 U. S. 39, 
pp. 4445, Mr. Justice Brandeis, speaking for the Court, 
said: 

“An order based upon a finding made without evi¬ 
dence (citation) or upon a finding made upon evidence 
which clearly does not support it (citation) is an arbi¬ 
trary act against which courts afford relief. • • • ” 

A finding without evidence or contrary to the evidence is 
arbitrary action. Florida East Coast Line v. U. S., 234 
U. S. 167; West Ohio Gas Co. v. P. U. C. of Ohio, 294 U. S. 

63; I. C. C. v. Union Pacific Railroad, 222 U. S. 541; F. R. C. 
v. Nelson Brothers B. <& M. Co., 289 TJ. S. 266. 

In undertaking to apply to the facts of this appeal the 
authorities cited under Point II of their brief (pp. 8 to 14), 
appellants undertake to deny to the overwhelming majority 
of the public the same personal rights and liberties that 
they so loudly proclaim for themselves. The minority in 
the bargaining cases cited by them, particularly Steele v. 
Louisville & Nashville Railroad Co., 323 U. S. 192, received 
no such preeminent consideration of their constitutional 
rights as those asserted by the appellants for themselves 
and the “objecting minority” in opposition to the broad- ! 
casts in public vehicles. They cite Henderson v. U. S., 

63 F. S. 906, from which arose the Henderson case cited 
by them on p. 7 and other pages of their brief, in support 
of their contention that the action complained of is “gov¬ 
ernment action”. Their quotation on p. 11 of their brief 
from that decision shows that the complaint there was of 
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roles and practices which had “been directly approved 
by” the Interstate Commerce Co mmi ssion and were “in 
effect the Commission’s roles”. There is no applicability 
or analogy in that action to the action of the Commission 
in the proceedings involved here. The appellants again 
erroneously assert that the Commission “has approved 
the practices complained of” and “sanctioned the carrying 
out of the contract” for radio broadcasting (p. 12 of their 
brief). The Commission neither approved the practice 
nor sanctioned the carrying out of the contract. The 
appellants have not and cannot point to any part of the 
record in support of these assertions. The Commission 
could “sanction” the carrying out of the contract only if 
it had a power to exercise in respect thereof. There is not 
even “acquiescence” in the Commission’s action. It 
expressed no opinion on the desirability or undesirability 
of the broadcasts. It neither approved nor disapproved 
the practice. That is far from the “exertions of state 
power” stated in SheUey v. Kraemer, 334 TJ. S. 1, cited by 
appellants. 

The appellants do not seem to be quite clear in their con¬ 
tention that the action complained of is “government 
action”. They have appealed from the Commission’s 
order dismissing its investigation. On p. 9 of their brief, 
and elsewhere, they have said that if the Commission had 
decided against the broadcasts they would have stopped. 
On p. 14 of their brief they say they make no contention 
that Transit Company is an agency or instrumentality of 
the government “for all purposes.” This would indicate 
their belief that the “government action” complained of 
is a practice of Transit Company and not action of the 
Commission. 

Constitutional Questions Not Involved. 

The Commission does not believe the promulgation of 
Order No. 3612 or the statement of the question presented 
by appellants raises the constitutional questions they have 
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argued in their brief. The principal argument of appel¬ 
lants is that the use of radios in public vehicles deprives 
them of their privacy and liberty and is a denial of due 
process. A “public vehicle” is not a place of “privacy”. 
The very nature of urban public transportation makes it 
anything but private transportation. 

The chief complaint of appellants is that they are forced 
to listen to broadcasts when using vehicles of Transit Com¬ 
pany contrary to their rights under the First and Fifth 
Amendments to the Constitution of the United States. Be¬ 
fore coming to the constitutional questions asserted, the 
appellants must meet the questions whether their petition 
of appeal states a claim upon which relief can be granted 
and whether the Court has jurisdiction to grant the relief 
prayed for. They must show that they are “affected by” 
the Commission’s dismissal of its investigation before they 
can assert a claim upon which relief can be granted. They 
must show that the Court has jurisdiction to grant the relief 
prayed for before any constitutional question would arise 
from the action of the Commission. 

The appellants have not undertaken to show that the 
Commission’s findings and conclusions are contrary to the 
evidence or without evidence. Upon the basis of the record 
made, they cannot show that the Commission’s action is 
without evidence, contrary to evidence, or arbitrary or ca¬ 
pricious. It follows, therefore, that the constitutional 
questions argued by appellants are not properly before this 
Court and may not be reached until they have got over 
these hurdles. In Henderson v. U. S., supra, cited by appel¬ 
lants, the Court found that the rules and practices ap¬ 
proved by a governmental agency in that case were in vio¬ 
lation of the Interstate Commerce Act, and it said for that 
reason “we do not reach the constitutional or other issues 
suggested”. The courts have generally held that if a case 
can be decided on either of two grounds, one involving a 
constitutional question and the other statutory construc¬ 
tion or general law, they will decide it on the latter. Siler 
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v. L. & N. Railroad Co., 213 U. S. 175; Light v. U. S., 220 
U. S. 523; Resale Army v. Municipal Court, 331 U. S. 549. 

If there were anything inherently repugnant to common 
decency or public morality in the broadcasts, there would 
be no question of the statutory right of the Commission to 
stop the practice, because it would be clearly inconsistent 
with public interest, not because it is unconstitutional. 
But even the appellants and the most fanatical objectors to 
the broadcasts can find no repugnance to common decency 
or public morality. On p. 21 of their brief the appellants 
say that the broadcasts “have consisted of music, com¬ 
mercial advertising and ‘public service’ announcements of 
a non-controversial nature.” The appellants do not con¬ 
tend that there is anything immoral or repugnant to com¬ 
mon decency in these things. 

The Commission is an administrative body without ju¬ 
dicial powers. While it may make factual determinations 
of matters committed to it which might involve constitu¬ 
tional questions, it has no power to make judicial determi¬ 
nations of constitutional rights of individuals. It is a gen¬ 
eral rule that administrative agencies are not judicial in 
character and may not determine constitutional questions. 
Engineers Public Service Co. v. S. E. C., 78 U. S. App. D. C. 
199,138 F. 2d 936; Panitz v. District of Columbia, 72 App. 
D. C. 131, 112 F. 2d 39. 

The Commission Did Not Act Illegally in Dismissing Its 

Investigation. 

On pages 36 to 39, inclusive, of their brief, the appellants 
argue that the Commission acted illegally in dismissing its 
investigation “and thereby approving the practices com¬ 
plained of”. The appellants’ argument is opened with a 
false premise that the Commission’s dismissal of its inves¬ 
tigation is tantamount to “a special approval of the prac¬ 
tice”. If the Commission’s investigation had been whether 
the practice complained of was contrary to a prohibition in 
the Act creating the Commission, as was the case in Mit- 
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chell v. U. S., 313 U. S. 80, cited by appellants, some plausi¬ 
bility might attach to their premise. The argument com¬ 
pletely overlooks the nature of the investigation conducted 
by the Commission and the powers it may exercise under 
its statute. The investigation conducted by the Commission 
was administrative and preliminary to a determination of 
what action, if any, it should take under its statutory 
power. 

The appellants again assert on p. 36 of their brief that 
if the Commission had ruled against the broadcasts they 
would have ceased, indicating a complete disregard of the 
evidence of record and the Commission’s powers under the 
established facts. The appellants have completely misun¬ 
derstood the “negative orders” doctrine applied in cases 
prior to the decision in the Rochester Telephone case and 
in that decision. There is no analogy to the orders involved 
in the Mitchell and Rochester Telephone cases. There is 
no similarity or comparability to the effect of the orders in 
those two cases with the effect of Order No. 3612, from 
which this appeal is taken. 

The order involved in the Mitchell case dealt with the 
question of discrimination which is specifically forbidden 
by the Act. The matter complained of was done in viola¬ 
tion of a statutory prohibition, while the matter complained 
of by the appellants in the case at bar is not prohibited by 
the Act creating the Commission. The question decided in 
the Mitchell case was that the lower Court had jurisdic¬ 
tion. It had dismissed the complaint on the ground “that 
it was without jurisdiction” (p. 89). The Court said in the 
Mitchell case that the precise question presented was a pro¬ 
cedural one, whether Mitchell took an appropriate course 
in seeking a ruling on the administrative question whether 
the acts complained of constituted discrimination, which 
the Act specifically prohibited. The Court said this ques¬ 
tion “necessitates an inquiry into particular facts and the 
practice of the carrier in a particular relation, and this 
underlying inquiry is precisely that which the Commission 
is authorized to make” (p. 93). 
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In the Mitchell case the Court said Mitchell was “denied ’’ 
the standard conveniences and privileges afforded to first- 
class passengers—a thing prohibited by the Act and “the 
principal thing aimed at” (p. 94) in the Act. The appel¬ 
lants in the case at bar are not denied, either by the action 
of the Commission or by action of Transit Company, the 
conveniences and privileges afforded to other passengers. 
They do not so claim. The action taken by the Interstate 
Commerce Commission was determinative of a particular 
right and affected Mitchell’s legal relationship and the ap¬ 
plicability of the law to the treatment accorded to him. It 
was clearly an affirmative order relating to his rights un¬ 
der the law. 

The Court did not hold in the Mitchell case, as intimated 
by the appellants on p. 38 of their brief, that the Interstate 
Commerce Commission could decide “constitutional ques¬ 
tions”. What the Court said was that the question pre¬ 
sented “necessitates an inquiry into particular facts and 
the practice of the carrier in a particular relationship” 
which “is precisely that which the Commission is authorized 
to make ” (p. 93) (emphasis supplied). The Mitchell case 
did not involve a constitutional question. The question 
before the regulatory body was whether upon the particu¬ 
lar facts the practice complained of was a forbidden 
practice. 

It does not follow that even if the broadcasts were con¬ 
trary to safety, comfort and convenience it is a violation 
of the First and Fifth Amendments to the Constitution. A 
thing may be contrary to the public interest but is not a 
fortiori unconstitutional. 

Without discussing the Rochester Telephone case at 
length, it is sufficient to say that there the Federal Com¬ 
munications Commission made a decision that did affect 
the rights of Rochester Telephone Corporation and did es¬ 
tablish a legal relationship. The Court said that because 
of these things the order was reviewable. It said: 

“It was not a mere abstract declaration regarding the 
status of the Rochester under the Communications Act, 
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nor was it a stage in an incomplete process of admin¬ 
istrative adjudication. The contested order determin¬ 
ing the status of the Rochester necessarily and imme¬ 
diately carried direction of obedience to previously 
formulated mandatory orders addressed generally to 
all carriers amenable to the Commission’s authority.” 
(pp. 143-144) (emphasis supplied) 

In footnote 18 on p. 38 of their brief, the appellants seek 
to show analogy between provisions of Commission’s Or¬ 
ders Nos. 683 and 711 and the broadcasts. They quote a 
few words common to provisions in both orders, but they 
do not quote the full substance of those provisions. In 
Order No. 683 the Commission provided that: 

“All cars, equipment, and track shall be kept in such 
condition of repair as is necessary to provide for the 
safety of the public and for good operation, and to 
reduce to a minimum the noise caused by such opera¬ 
tion.” 

The section of Order No. 711 to which they refer reads as 
follows: 

“Every bus shall be so constructed as to reduce to a 
minimum the noise and vibration incident to its op¬ 
eration.” 

They also cite Article VI, Sections 1 and 2, of the Police 
Regulations, which prohibit mechanical devices “for in¬ 
tensification” of the human voice or any sound or noise, 
etc. The testimony in the record before the Commission 
shows that the broadcast is not an “intensification” of the 
human voice or of other sound or noise. On the contrary, 
the evidence is that the broadcasts are of such a low level 
that it cannot be measured in decibels over the noise of the 
vehicle (App. 91, 92, 94). There is no analogy in the pro¬ 
visions in Orders Nos. 683 and 711 and the matter com¬ 
plained of. It is hardly necessary to say that the Commis¬ 
sion neither makes nor enforces the District Police Regu¬ 
lations. The record shows that the Police Department did 
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not require a permit for the nse of radios in the Transit 
Company’s vehicles (App. 39). 

The broadcasts cannot be compared to the loud and rau- 
cons noises emanating from devices for “intensification” 
of sonnd or “amplifiers” referred to in some of the au¬ 
thorities cited by appellants. The evidence shows that the 
sounds coming from the radios cannot be heard outside of 
the vehicles in which they are installed. 

Even if Paragraph 64 of the Act (Section 43-704 of the 
Code) requires a claim of violation of constitutional rights 
in an application for reconsideration prerequisite to the 
right of appeal, that does not mean that the Commission 
becomes a judicial body to determine constitutional ques¬ 
tions. The mere incidence of asserting infringements of 
the First and Fifth Amendments does not convert the Com¬ 
mission into a judicial body. 

A determination by the Commission upon the evidence of 
record that broadcasts are not inconsistent with public con¬ 
venience, comfort and safety does not amount to a determi¬ 
nation by the Commission of the law question whether or 
not such broadcasts interfere with one’s liberties and right 
to be let alone under the First and Fifth Amendments to 
the Constitution, as intimated by appellants on p. 37 of 
their brief. A statute making it unlawful to steal and pro¬ 
viding penalties for its violation denies liberty of action 
of a would-be robber and the right to be let alone, but the 
statute is not violative of the First and Fifth Amendments. 
The appellants assume a power in the Commission to stop 
the broadcasts because a small minority object to the noise 
or what they term “forced listening”. If the same logic 
were pursued, the Commission could stop the operation of 
all street cars and buses, because of necessity they must 
make some noise. 
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CONCLUSION. 

The Commission respectfully submits that the lower 
Court properly dismissed the petition of appeal for any or 
all of the following reasons: that a vacation of the Commis¬ 
sion’s order in dismissing its investigation would be an 
ineffectual thing; that the order was preliminary and pro¬ 
cedural and is not reviewable; that the order appealed from 
neither commands Transit Company or any other company 
or person to do or to refrain from doing anything; that it 
does not fix any legal relationship as a consummation of 
the administrative process; that the appellants are not af¬ 
fected by the order within the purview of the appeal section 
of the Act; and that the petition of appeal fails to state a 
claim upon which relief can be granted. The Commission’s 
action is not violative of the guaranties of the First and 
Fifth Amendments of the Constitution, and such questions 
are not properly before this Court until appellants get over 
the hurdles of the reasons for dismissing the petition of 
appeal. 
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Interest of Amicus Curiae 

The American Civil Liberties Union is a national organ¬ 
ization with nation-wide membership devoted to the pro¬ 
tection of civil liberties in general and of the Federal Bill 
of Rights in particular. It endeavors to defend civil liber¬ 
ties from the viewpoint of the general public. 

The American Civil Liberties Union has members in 
Washington, D. C., as well as all over the country. Not 
only its local members and the general public in Wash¬ 
ington are concerned over the issue in this case, but its 
members and the general public throughout the country 
are all vitally concerned, both because there is developing 
a nation-wide pattern of forced listening thrust upon cap- 
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tive audiences in busses, streetcars and other means of 
transportation, and also because a legal validation of 
forced listening in this instance would set up a framework 
for future extension of this totalitarian method of captur¬ 
ing the minds of men. 


Statement of the Case 

The Capital Transit Company, a corporation created by 
merger, pursuant to Act and Joint Resolution of Congress, 
of formerly independent transit lines in the District of 
Columbia (Act of March 4, 1925, 43 Stat. 1265; Joint Reso¬ 
lution of January 14, 1933, 47 Stat. 752), and enjoying, 
under the express terms of the latter Resolution, a virtual 
monopoly of the business of local transportation of pas¬ 
sengers within the District, 1 has entered into contractual 
arrangements, now partially carried out, with Washington 
Transit Radio, whereby the Transit Company, for money 
payments to itself, agrees to maintain and operate in its 
busses and streetcars certain FM radio receivers installed 
by Transit Radio. These receivers are equipped with mul¬ 
tiple speakers, so situated throughout each vehicle as to 
make it virtually impossible for riders (very many of 
whom are compelled to ride the Company’s cars to and 
from work and for other purposes) to avoid hearing the 


1. The Unification Agreement approved by the Public Utilities Commission 
and quoted in the Preamble to the Joint Resolution of Jan. 14, 1933, contains 
this term: 

“Fifteenth. Legislation obtained to effectuate this agreement shall con¬ 
tain a provision that no competitive street-railway or bus-line, that is, bus 
or railway line for the transportation of passengers of the character 
which nans over a given route on a fixed schedule, shall be established 
without the prior issuance of a certificate by the Public Commission of 
the District of Columbia to the effect that the competitive line is necessary 
for the convenience of the public.” 

The body of the Resolution effectuated this agreement: 

“Sec 4. No competitive street railway or bus line, that is, bus or rail¬ 
way line for the transportation of passengers of the character which runs 
over a given route on a fixed schedule, shall be established without the 
prior issuance of a certificate by the Public Utilities Commission of the 
District of Columbia to the effect that the competitive line is necessary 
for the convenience of the public” 
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broadcast material. These sets are permanently tuned 
to a station operated by the Capital Broadcasting Co., 
with which Transit Radio has entered into a contract 
for the furnishing of broadcast material (Apdx. 6). 
This activity is supported by payments from miscel¬ 
laneous sponsors of commercial announcements (Apdx. 7). 
The broadcasts thus forced upon the riders include not 
only “public service” announcements and music, but also 
large quantities of advertising. Ibid. 

By its Order No. 3560, dated July 14, 1949, the Public 
Utilities Commission of the District of Columbia ordered 
that an * ‘investigation be made to determine whether or 
not the installation and use of radio receivers on the 
streetcars and busses of Capitol Transit Company is con¬ 
sistent with public convenience, comfort, and safety”. 
Pursuant to notice dated September 19, 1949, such an 
investigation was held. The present appellants were, at 
the commencement of the hearing, granted leave to inter¬ 
vene. They presented evidence at the hearing, and for¬ 
mally prayed the Commission for an order prohibiting 
the forced listening practice. By its Order No. 3612, dated 
December 19, 1949, the Commission stated its conclusions 
that the completed and projected installation and use of 
radios is not inconsistent with public convenience, com¬ 
fort, and safety, and ordered that the investigation be 
dismissed. The appeal herein is from final orders of the 
District Court for the District of Columbia granting dis¬ 
missal of the petition of appeal from said Order No. 
3612. 

The Court of Appeals, by order dated and filed Novem¬ 
ber 30, 1950, gave leave to the A.CX.U. to file a brief 
as amicus curiae, pursuant to which this brief is sub¬ 
mitted. 
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Introduction 

The American Civil Liberties Union desires in this 
brief respectfully to present argument supporting the 
contention of the petitioners that the constitutional rights 
of riders are infringed by the forcing upon them of the 
above described material, under the circumstances of this 
case. It is our belief that the constitutional issues fairly 
arise in the present proceeding, and that this court has 
jurisdiction to give relief which will wholly or partially 
redress the violation of constitutional rights, but we 
shall not present argument in this brief on matters other 
than the ultimate merits of the constitutional claim. 

We believe it to be in order, and helpful in the con¬ 
sideration of the specific arguments hereinafter presented, 
to emphasize that this is a case of radically new im¬ 
pression, separated not by shading but by wide cate¬ 
gorical discontinuity from any situation to which the con¬ 
stitutional doctrines we invoke ever have been or could 
have been applied. It would, in consequence, be a waste 
of time to attempt to invoke binding authority directly 
or by irresistible analogy supporting our view that the 
imposition of forced listening, under the circumstances 
of this case, violates the constitutional rights of these 
riders. 

But it would be equally inane and futile to point to 
the absence of such precedent as supporting to any extent 
whatever the opposite position. We have here to deal 
with a totally new phenomenon: the exploitation, through 
assault on the unavertible sense of sound, of the audience 
made captive by the lack of any practical alternative to 
the patronizing of a government-authorized monopoly in 
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transportation. Our starting point is that, as the basic 
guarantees of American liberty must have been meant to 
survive, and ought to be construed to survive, the most 
radical innovations in technology or in governmental ac¬ 
tivity; and as the present practice constitutes a serious 
and substantial curtailing of freedom in the common sense 
of that word, it is a priori unlikely that the generalized 
guarantees of immunity, vouchsafed by a constitution 
built to last for ages, permit this business to continue. 

These riders have to ride these street cars and busses, 
or submit to a severe penalty, amounting in many cases 
to quitting their jobs and even moving to another 
locality. The Government, in every pragmatic sense, 
has put them in this position, not by mere inaction, but 
by a series of legislative and administrative decisions. 
While on the cars and busses, got there in this way, 
they are forced to listen to something to which many 
of them seriously object. If a rider standing on a 
street corner, waiting for a bus and dreading the forth¬ 
coming assault on his attention, has to be told, “ Though 
your valuable freedoms and interests are about to be in¬ 
vaded forcibly for private profit, though you have no real 
alternative but submission, and though in any sense in 
which you as a practical man could understand it the Gov¬ 
ernment is clearly a party to the invasion, still, for tech¬ 
nical reasons of an arcane nature inaccessible to your mind 
the basic guarantees of your liberty do not protect you,” 
—then this impotent and contempt-inviting conclusion must 
be reached because the technology of constitutional law 
cannot keep pace with other technologies. It is the gen¬ 
eral spirit of our argument, in the light of which we urge 
that each of our points be considered, that this conclusion 
is both unacceptable and unnecessary. The Bill of Rights 
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can keep up with anything that an advertising man or an 
electronics engineer can think of. It is the real and prac¬ 
tical liberty of the twentieth centnry, and not that of the 
eighteenth century, which the Constitution protects in our 
time. The wisdom of the eighteenth century inscribed its 
guarantees in broad enough language to reach down to the 
realities of our day; it remains to be seen whether the 
wisdom of the twentieth century will be adequate to read 
them in their largeness. 

It is impossible to exaggerate the importance of this 
general point, in a nation which has come to look upon 
transforming technical innovation, and novel interventions 
of government, as normally expectable in the unfolding of 
history. If it is not clearly grasped, and the lesson it 
teaches boldly applied in circumstances such as those of 
this case, our freedoms may easily be reduced to quaint 
immunities from assault 'with archaic weapons of yester¬ 
day, while ingenious invasions of today and tomorrow 
frustrate the purpose and spirit of freedom. 

As Mr. Justice Stone, speaking for the Court, said in 
United States v. Classic, 313 U. S. 299 (1941): 

“But in determining whether a provision of the 
Constitution applies to a new subject matter, it is of 
little significance that it is one with which the fram¬ 
ers were not familiar. For in setting up an endur¬ 
ing framework of government they undertook to 
carry out for the indefinite future and in all the 
vicissitudes of the changing affairs of men, those 
fundamental purposes which the instrument itself 
discloses.” (313 IT. S. at p. 316) 
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Summary of Argument 

We shall, therefore, present the following arguments to 
the Court: 

I. The forced listening imposed in this case is inflicted 
by government action, within the meaning of that phrase 
as it states a requirement for the invoking of the guaran¬ 
tees of the First and Fifth Amendments to the Constitution 
of the United States. The Government has expressly 
created by detailed and explicit legislation the monopolistic 
situation which is the essential instrument of compulsion, 
and has refused, through its competent agency, to put a 
stop to the unconstitutional incidence of the compulsion it 
has created. 

II. To coerce listening is to abridge the freedoms of 
speech and press guaranteed by the First Ajnendment. 
The theory, the purpose, and the practice of free commu¬ 
nication are frustrated where the acceptance of communi¬ 
cation is made compulsory. There is not the shadow of a 
proper governmental purpose to justify this abridgment 

III. The riders are in the present case deprived of val¬ 
uable liberty and property without due process of law, 
contrary to the prohibition of the Fifth Amendment to the 
Constitution. The free use of the mind, of which these 
riders are being deprived in the aptest way of effecting 
that deprivation, is perhaps the most valuable of human 
freedoms, and the most valuable human possession, out¬ 
side the realm of moral and religious values. This depri¬ 
vation is being effected neither in furtherance of nor as 
incidental to any legitimate governmental function. 
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1. Forced listening is being imposed in this case 
by government action, and the Commission had both 
the jurisdiction and the duty to take effective steps 
to stop the practice, if it offends rights guaranteed by 
the Constitution against governmental infringement. 

In every practical sense, the imposition of these broad¬ 
casts upon the riding public is the result of government 
action. Common sense is taken a long way toward this 
conclusion by the obvious fact that, if the Public Utilities 
Commission decides one way (acting clearly within the 
scope of its jurisdiction) 2 the broadcasts will stop, while 
if it decides another they will continue. Within the scope 
of its regulatory power, the Commission is charged 
with making the responsible choice whether they shall 
or shall not go on. 

But there is a great deal more to the matter than this. 
This case is categorically distinguishable from one of 
mere governmental inaction, even on the part of an au¬ 
thority vested with general regulatory jurisdiction over 
the subject-matter. For the virtual compulsion to ride 
these busses is itself created by Act and Joint Resolu¬ 
tion of Congress {supra, p. 2); the action of the Com¬ 
mission is only the last in a series of government actions, 
and must properly be viewed in that light. It may be 
conceded arguendo that the Commission would be under 
no constitutional duty to stop these broadcasts, and even 
that they would infringe no constitutional rights, if the 
Government had taken no part in creating the situation 

2. The Commission may have intended, in the cryptic reference to the 
obvious fact that it must consider the case before it “strictly in the light of its 
jurisdictional powers” (Order No. 3612, pp. 2-3), to hint that it regarded the 
consideration of constitutional questions as outside those powers. Since the 
Commission is empowered to compel every public utility to comply with law 
(Act of Mar. 4, 1913, Sec 8, par. 4, 37 Stat. 974) we cannot believe that the 
Court can doubt that the Commission had “jurisdiction” to stop the forced 
listening practice if it offended Constitutional rights, just as if it had found the 
practice a menace to safety. The point is fully argued by appellants, and we 
concur in their views. 
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which makes them compulsory. But the bundle of govern¬ 
ment actions in this complex of interventions cannot be 
broken faggot by faggot. The Government can hardly 
be supposed to say: “I have expressly placed the Com¬ 
pany in a position which will at the least result in your 
being severely penalized if you stay off its busses; and 
I have on another occasion, speaking through the agency 
I created to decide such questions, declined to interfere 
with the action of the Company forcing you to listen 
to advertising and other matter or stay off the busses— 
but the fact that you have to listen to this material 
or submit to the severe penalty is none of my doing.” 
If the protection of constitutional liberties against govern¬ 
ment action is to address itself to reality rather than 
to form, the right hand must be held to know what the 
left doeth. 

This case carries much greater weight than Steele v. 
Louisville and Nashville R. R., 323 U. S. 192 (1944), where 
Mr. Justice Stone stated for the Court that statutory 
creation of an exclusive bargaining agent made the actions 
of the agent government action because it was govern¬ 
ment action that brought the situation about. Here Con¬ 
gressional legislation has virtually created the monopoly 
and has cut off possible alternatives for those riders who 
abhor subjection to forced listening. Furthermore, other 
legislation has created an agency to control and super¬ 
vise the franchise of the Company. No important policy 
affecting the public can be taken by the Company with¬ 
out the consent (or at least in the face of the disapproval) 
of the Public Utilities Commission. As a result, the 
Company’s existence and continued prosperity depend 
directly on the cloak of governmental sanction, with the 
government agency committed to the protection of the 
interest of the public. , 

The recent decision of the Supreme Court to the 
effect that the judicial enforcement of privately arranged 
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restrictive covenants constituted government action and 
was forbidden by the Constitution lends additional force 
to the argument that the governmental compulsion which 
here supports a contract not otherwise prohibited by the 
Constitution is unconstitutional. Shelley v. Kramer, 334 
U. S. 1. The only distinction between the racial covenant 
cases and the present case is that the Government has 
here set up, by elaborate antecedent legislation, the 
situation virtually compelling submission to the private 
scheme. 

Even the furnishing of public funds to finance a library 
created and managed by private persons pursuant to a 
private legacy has been held to give to the administration 
of the library the character of government action. Kerr 
v. Enoch Pratt Free Library (C.C.A. 4, 1945) 149 F. 
(2nd) 212. 

In the present case, it would be impossible to read the 
whole of the Joint Resolution of January 14, 1933, supra, 
without coming to the conclusion that the monopolistic 
position of the Capital Transit Company is the direct 
outcome of the most explicit and carefully considered gov¬ 
ernment policy, and is in every practical, factual sense the 
creation of the Government of the United States. The 
Government authorized and presided at the extinction of 
past competition, and promised and enacted that there 
would be no more competition, except upon a showing 
nearly impossible to make. 

We do not contend that this has made the Capital 
Transit Company an “instrumentality” or “agency” of 
the Government for all purposes. That would not have 
been true of the union in Steele, supra, nor, so far as the 
case holds, of the library in Kerr. But the Government has 
created the environment equivalent to and resulting in 
compulsion and the effect of that compulsion on those 
who must submit creates the constitutional vice. There 
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is nothing very upsetting about this. It simply means 
in practical effect that a company wielding great power 
granted to it by the Government cannot directly do any¬ 
thing with this government-granted power which is so 
highly objectionable that the Government cannot do it to 
its citizens. 

The present case is one, indeed, answering the require¬ 
ments of function as well as of technicality of the ‘ ‘gov¬ 
ernment action’’ prerequisite to the invoking of the basic 
constitutional guarantees of freedom. Those guarantees 
were set up above all to protect the individual man against 
the organized, collective power of society. Their protec¬ 
tion extends in terms only against the greatest of societal 
powers, the Government. It goes without saying that, 
however great is the power wielded by vast enterprises 
dominating as here whole aspects of life in the community, 
the First and Fifth Amendments still may not be invoked, 
without the satisfaction of the government action require¬ 
ment. But we submit that the Court should be the readier 
to recognize the clear presence of government action in 
this case in view of the fact that such recognition will 
result in the functioning of the guarantees of the Constitu¬ 
tion for the most proper of all their purposes: the shield¬ 
ing of the otherwise helpless private man from the 
crushing of his interests by impersonal collective force. 

This compulsory listening, then, is being inflicted by 
government action. Assuming (as we believe we will es¬ 
tablish) that substantive constitutional guarantees are thus 
infringed, the duty of the Commission was plainly violated 
by its refusal to intervene. The decision it made results 
(when the whole complex of activity, including the prior 
action of Congress, is viewed without blinders) in the ex¬ 
ertion of governmental force in a constitutionally prohib¬ 
ited way. Such a decision is clearly erroneous. No public 
authority may freely choose, among actions within its jur- 



12 


isdiction, the one which will automatically result in the 
suffering of infringement of constitutional rights, prop¬ 
erly claimed by parties before it. The fact that the action 
required to vindicate the constitutional rights of the riders 
is one of affirmative interference with the scheme of the 
Company is immaterial, as is, to describe the matter in 
another way, any characterization of the order appealed 
from as “negative.” 

To suggest that a ‘‘ negative” order cannot constitute 
the last step in a total process of exertion of governmental 
power is to revive those threadbare and useless distinctions 
between misfeasance and malfeasance, prohibitory and 
mandatory injunction, and the like, which ought to have 
perished in the clear light of the opinion in Rochester Tel. 
Co. v. U. S., 307 U. S. 125 (1939), where, holding that a re¬ 
fusal by the Federal Communications Commission to 
declare a telephone company not dominated by another 
company, might properly be attacked in the special District 
Court below, the Supreme Court, speaking through Mr. 
Justice Frankfurter, said (307 U. S. at 140): 

“In translating these important objectives for 
effectuating the Congressional scheme to enlarge the 
independent powers of the Interstate Commerce 
Commission into a seemingly technical distinction 
between ‘negative’ and ‘affirmative’ orders, the 
opinion in Procter & Gamble v. United States gave 
authority to a doctrine which harmonizes neither 
with the considerations which induced it nor with 
the course of decisions which have purported to fol¬ 
low it. Subsequent cases have made it abundantly 
clear that ‘negative order’ and ‘affirmative order’ 
are not appropriate terms of art. Thus, the Court 
has had occasion to find that while an order was 
‘negative in form’ it was ‘affirmative in substance.’ 
‘Negative’ has really been an obfuscating adjective 
in that it implied a search for a distinction—non¬ 
action as against action—which does not involve the 
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real considerations on which rest, as we have seen, 
the reviewability of Commission orders within the 
framework of its discretionary authority and within 
the general criteria of justiciability. ‘Negative’ and 
‘affirmative,’ in the context of these problems, is as 
unilluminating and mischief-making a distinction as 
the outmoded line between ‘nonfeasance’ and ‘mis¬ 
feasance.’ 

The considerations of policy for which the notions 
of ‘negative’ and ‘affirmative’ orders were intro¬ 
duced, are completely satisfied by proper applica¬ 
tion of the combined doctrines of primary jurisdic¬ 
tion and administrative finality. The concept of 
‘negative orders’ has not served to clarify the re¬ 
lations between administrative bodies and the courts 
but has rather tended to obscure them. An action 
before the Interstate Commerce Commission is akin 
to an inclusive equity suit in which all relevant 
claims are adjusted. An order of the Commission 
dismissing a complaint on the merits and maintain¬ 
ing the status quo is an exercise of administrative 
function, no more and no less, than an order direct¬ 
ing some change in status.” 

In the present case, the “negative” character of the 
order is not to any degree whatever determinative of its 
effect in producing a total pattern of improper government 
action. The governmental power has been affirmatively ex¬ 
ercised in creating the compulsion to ride the busses; the 
present order is “negative” only in the sense that it 
declines to exercise an ample jurisdiction to prevent an 
unconstitutional incidence of this affirmatively created 
compulsion. It is “negative” in the sense in which a 
failure to stop at a red light is negative. Negative or af¬ 
firmative, its result is specifically and immediately the un¬ 
constitutional impact on these appellants of the power of 
the Government from which the Commission derives its 
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jurisdiction. Negative or not, it is clearly erroneous if it 
results in this way. Mitchell v. U. S., 313 U. S. 80, is in¬ 
distinguishable ; see esp. p. 92. 

Henderson v. United States, 63 F. Supp. 906,* furnishes 
another precise and recent analogy. In that case, the 
claimed immunity from discriminatory practice was sought 
to be derived from a statute, and from the Constitution. 
The Interstate Commerce Commission had dismissed a 
complaint against a railroad engaging in practices claimed 
by Henderson to violate the statute and the Constitution. 
In the first phase of the case, the special District Court 
brushed aside the contention that the “negative” character 
of the refusal to intervene prevented attack on the action. 
63 F. Supp. 906, 911-12. 

It is, indeed, a strange suggestion that an administrative 
agency has the power to act, negatively or affirmatively, 
otherwise than according to law, including the highest law. 
Here, if our substantive claims are correct, the Commis¬ 
sion has acted so as to validate and approve the violation 
of the Constitution of the United States. It can hardly be 
contended that the negative form of such a decision puts 
it outside of question. 

II. The imposition of forced listening, under the 
circumstances of this case, constitutes an abridgment 
of the freedoms of communication and discussion 
guaranteed by the First Amendment to the Consti¬ 
tution. 

It is the “abridgment,” not the mere deprivation, 
restraint, or penalization of freedom of speech and of the 
press, which is forbidden by the First Amendment. Gros- 
jean v. American Press Co., 297 U. S. 233 (1936). 

♦For later proceedings, see 80 F. Supp. 32, reversed 339 U. S. 816 (1950). 
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“Abridge” is a word expressing, with the highest pos¬ 
sible degree of generality, the ideas of curtailment, 
diminishment, or making less. The application of the 
prohibition to the present case requires no more than 
the taking of this word, occurring as it does in a place 
compelling the most liberal construction, in its most 
literal and therefore its widest sense. 

The imposition of forced listening, by the coercion of 
the attention of captive riders, abridges the freedoms 

of communication and discussion in several obvious ways: 

/ 

It forces speech upon the unwilling, thus substituting 
coercion for freedom in the transaction of speaking. It 
prevents the free use of the attention for reading, the 
purpose for which freedom of the press exists, or for 
thinking, the activity which gives life and meaning to 
free discussion of any sort. It artificially and arbitrarily 
favors certain communications over others, in an unprece¬ 
dentedly drastic way. 

Freedom of speech, unless it is merely freedom to 
mumble to oneself, must mean freedom with respect to 
the whole relation of communication between minds 
through speech. The term “speech” may be used, to be 
sure, in many abstract ways; it may denote vibrations 
in the air, or movement of the vocal organs. In the 
First Amendment it must surely include the mental com¬ 
ponents of utterance and of hearing, since the manifest 
purpose of the free speech guarantee is an intellectual 
and a moral one—the rendering accessible of variant opin¬ 
ion and wide knowledge. In such a place, and employed 
for such a purpose, “speech” ought clearly to be regarded 
as denoting the passage of intelligible communication 
between intelligent minds, and “freedom of speech” as 
freedom in respect of this whole process. 
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If this, then, is the thing with respect to which freedom 
may not be abridged, the forcing of the attention under 
the circumstances of this case clearly infringes the con¬ 
stitutional prohibition. A vital part of the speech trans¬ 
action—the attention of the hearer—is rendered unfree. 
The freedom of an indispensable party to the speaking 
is deliberately taken away. 

Freedom of discussion may be abridged by the creation 
of conditions in which it cannot live, as well as by direct 
assault upon it, just as a living creature may be killed 
by starving as well as by stabbing. Free discussion, in 
many vital senses, lives on freedom from distraction. 
Reading, the thing that makes freedom of the press more 
than a matter of paper and ink, can be engaged in only 
when the attention can be directed toward it Thought 
and reflection, without which freedom of discussion is 
utterly meaningless or even dangerous, can take place 
only when not crowded out by distracting matter. It is 
a matter of common knowledge that many people use for 
reading and even for thought the time they have to 
spend riding on public transportation. A “survey”, 
subject to the limitations of surveys, might show how 
many, but this of course does not matter, since the pro¬ 
tection of basic constitutional rights does not depend on 
counting noses. In any event, the opportunity as well 
as the present reality is part of the essential ambient of 
free communication. 

This is no mere word-worrying technicality, but sug¬ 
gests on the contrary a basic danger to the free and 
orderly processes of discussion in this country. It is 
a palpable fact of common observation that the citizen 
is in our day coming more and more to be subjected, 
through unavoidable growth of the complexities and strains 
of modem life, to encroachments upon his times of tran- 
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quillity and upon his hours of reading and thinking. This 
devolopment menaces freedom of discussion with the 
danger of degenerating into freedom to utter and to react 
to catchwords and slogans. The exploitation of this trend 
is a basic reliance of totalitarian propaganda of every 
shade. (It is perhaps not altogether accidental that forced 
listening, in large quantities, is an invariable feature of 
every totalitarian system,—a feature which up to now 
has sharply distinguished such regimes from democracy. 

The late George Orwell, in his 1984 , made forced listening, 
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in fiction as it is in fact, a central symbol of the feared 
totalitarian state of the future.) The assumption, on the 
other hand, of our political system is that a literate and 
thinking citizenry will form through refection views that 
will, in the long run, be nearer right than those arrived 
at in any other way. But this faith presupposes a certain 
amount of time for reading and for thought. And it is par¬ 
ticularly vital that the time available for these activities, 
already impinged upon by the unavoidable circumstances of 
modern life, be not further curtailed by deliberate coercion 
and distraction of the attention, under the aegis of gov¬ 
ernment. To permit such coercion and distraction is to 
acquiesce in the curtailment—which is to say the abridg¬ 
ment—of the conditions indispensably necessary to the 
efficacy of free discussion, and therefore in the abridg¬ 
ment of the freedom itself. 

As Mr. Justice Frankfurter said, dissenting 8 in Saia v. 
New York, 334 U. S. 558, 566 (1948): 


3. The majority of five Justices reversed a conviction under a statute grant¬ 
ing unbridled discretion to the Chief of Police of Lockport, N. Y., to permit 
or refuse to permit the operation of soundtracks. The a rbitr ary discretion t hm 
granted was the clear ground of the decision. Justices Reed and Burton joined 
in the opinion from which the quotation is taken, and Justice Jackson Assen te d 
separately. In Karuacs v. Cooper, 336 U. S. 77, discussed infra, p. 29, the court 
upheld a conviction under a statute generally prohibiting "load and raucous** 
amplified speech. Not a single Justice in either case expressed doubt tfat the 
interest in immunity from forced listening was of an order of importance 
justifying some curtailment of freedom of mmmwni ration 


“The men whose labors brought forth the Con¬ 
stitution of the United States had the street outside 
Independence Hall covered with earth so that their 
deliberations might not be disturbed by passing traf¬ 
fic. Our democracy presupposes the deliberative 
process as a condition of thought and of responsible 
choice by the electorate .” (Italics ours.) 

Forced listening abridges freedom of speech by grant¬ 
ing a drastically favored position to the utterances to 
which the captive audience is compelled to listen. In prin¬ 
ciple, this objection is just as basic as any of the others 
made above, and the danger it adumbrates just as great. 
We concede that the the imposition of pure commercial 
advertising exhibits the minimal incidence of this objec¬ 
tion. But it can scarcely be the proper concern of govern¬ 
ment to act as watchdog to prevent the creeping in of 
“opinion” material, to distinguish “political” from 
“public service” announcements, etc. Even pure adver¬ 
tising may in the aggregate sum suggest or embody a 
certain attitude toward life and institutions, and it is 
utterly improper for the power of government to be in¬ 
voked for compulsory indoctrination of any kind, what¬ 
ever the intrinsic merits of the doctrine. (In this very 
case, riders have been forced to listen not only to “institu¬ 
tional” advertising of the Capital Transit Company—a 
public utility and therefore an entity whose policy and 
merits are matters of public interest, with regard to which 
adverse views ought to have the same chance for a hearing 
as favorable views—but even to defenses of the broad¬ 
casts themselves! Exhibit 10, FM Program Announce¬ 
ment B). In any event, the one sure way to avoid dealing 
with this complex of incertitudes, and hence to be sure 
that the power of the Government is not exerted to compel 
listening to any partial view on any subject, is to insist 
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that the Government refrain, as correct principle dictates, 
from compelling listening under any circumstances other 
than those justifying the governmental abridgment of 
freedom of speech itself. 

This point has its mavimTim impact exactly in connection 
with radio. One of the basic cruxes of policy regarding 
the use of radio as a discussion medium is the impossi¬ 
bility, for technical reasons, of permitting all persons to 
use its facilities for speech. This is, of course, what is 
behind the “equal time ,, policy of the Federal Communi¬ 
cations Commission. A recent writer, Thomas Porter 
Robinson, in his Radio Networks and the Federal Govern¬ 
ment, Columbia University Press, 1943, p. 85, gives an 
answer, partial though it be, to this crucial problem: 
“What is there then, if there is no free speech in radio? 
Free hearing. This means two things. First, that the 
individual is sovereign in deciding what he will listen to. 
With a flip of the hand he can turn off presidents, dicta - 
tors and kings. In the second place, it implies that what 
the individual wants to hear is on the air. ,, (Italics ours). 
Forced listening destroys just exactly this freedom, in con¬ 
nection with the means of communication most vitally 
needful of it. 

The above arguments simply dissect analytically and 
suggest an aspect of a truth which, stated generally, ought 
to decide the present question. “Speech” and “press”, 
in the First Amendment, cannot possibly be taken to 
mean merely “air vibrations” and “ink”, or even “un¬ 
heard talk” and “unread writings”. The only way to 
make these words come alive is to take them to refer 
to the whole process of thoughtful speech and writing, 
and thoughtful listening, reading and reflection. A nar¬ 
rower view sets free an abstraction, rather than the 
life-given process itself. Of this denoted process, the 
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listener or reader, both at the time of listening and 
reading and during the time of reflection on what has 
been heard and read, is just as indispensable a part as 
the talker or the writer. “Freedom” of these processes 
can only mean “freedom of the human parties thereto 
with respect to the process.” To set the one party free, 
and allow the other to be coerced, is to take the freedom 
halfway. Our contention is that, standing in a guarantee 
of basic liberty and a profession of basic faith meant 
to last for ages, it ought to be taken all the way, and the 
coercion of a vital part of freedom in communication of 
thought ought to be recognized as an “abridgment” of 
that freedom. 

This is a new analysis, because the problem it seeks 
to solve is new. Being new, it suggests certain chimeras, 
which should be exorcised at once. Of course, the Govern¬ 
ment may conceivably coerce attention just as it may 
sometimes forbid utterance, where there is involved a 
governmental purpose capable of being weighed in the 
scale against freedom of communication. We do not and 
need not deny that, where necessary, the state might 
compel a citizen to listen to air raid directions. In the 
present case, the infringement of freedom is primarily 
and principally for the purpose of private profit; far from 
serving a public purpose of the crucial sort which has 
sometimes been thought to justify infringement of the 
First Amendment freedoms, the invasion of freedom has 
in its principal aspect no relation at all to the public 
interest. The only public interest remotely importable 
is a tenuous possibility that a hypothetical fare increase 
might be averted by advertising revenues; if the clear 
alternative is ever presented, the Commission can then 
consider whether a penny in the fare-box outweighs the 
basic freedoms of the Bepublic, guaranteed by the First 
Amendment 



Equally of course, the Government may and does impose 
requirements of action by the citizen or submission by 
him to the incidents of government action, accidentally 
inconsistent with the simultaneous-free exercise of com¬ 
munication in any of its aspects of speaking, writing, 
listening, reading, or thinking. A man cannot do any 
of these things freely while making out a tax return, 
engaging in close order drill as a selectee, or appearing 
in court in answer to a subpoena. He may not be able 
to do so while a line of government vehicles is passing. 
But forced listening to commercial advertising on busses 
is not a part of or incidental to any duties as a citizen, 
or any legitimate activity of government. It is not an 
incident, but the central essence and whole substance of 
what is being done. 

We are not contending that the Government owes its 
citizens any positive duty of assuring quiet or freedom 
from distraction in public places in general; we are only 
asking that the power of the government be not affirma¬ 
tively used to compel listening to distracting material. 

We may concede arguendo, as well, that the govern¬ 
ment may provide a benefit cum onere, and that if it 
chooses to set up a public park for its citizens it may 
perhaps make their listening to music or even to adver¬ 
tising a condition of enjoying this amenity. That is not 
what has happened here. The Government does not pro¬ 
vide the busses. It acts rather to forbid competition 
with the Capital Transit Company, and so to cut off 
escape from the busses. And of course the penalty is 
severer than the mere non-enjoyment of benefit; many 
persons must ride and listen as a condition to working 
and living in the national capital. 

Again, we do not contend that mere solicitation of atten¬ 
tion would amount to infringement of guaranteed freedom. 




This is one way of disposing of the fallacious analogy with 
advertising directed to the sense of sight. The simple, 
common sense answer is that the rider doesn’t have to look 
at a poster, but does have to listen to the loudspeaker. The 
poster, however artfully, solicits the attention; the loud¬ 
speaker compels it. The difference is that between ringing 
the doorbell and putting the foot in the door. Martin v. 
Struthers, 319 U. S. 141 (1943). 

It is difficult to believe that it can seriously be pretended 
that this distinction is hard to see. We need not, and will 
not, attempt to “draw the line” between coercion and so¬ 
licitation ; wherever it may finally be drawn, it is a long 
way from the present case of deliberate bringing to bear 
of all the techniques of electronics, copywriting, and sound 
effects to dragoon the conscious attention of the unwilling. 
Here the foot is not merely in the door; the salesman has 
come in, bound and gagged the householder and started 
the sales talk. 

Each of the preceding distinctions, in fact, suggests the 
possibility of future “close cases.” Such cases always 
arise in the sensitive area of accommodation between a gov¬ 
ernment invoking its powers to accomplish public good, 
and a citizen asserting his right to be left alone. When 
they arise, if they arise, they will have to be decided on 
their own facts. This is not a close case. Here the citizen 
has to submit under penalty of changing his entire mode of 
life, or even of losing his livelihood. As much as can be 
done, short of assault, is being done to force him to listen. 
No governmental purpose is served; no duty of the citizen 
is involved. The vacation of the present order need rest 
only on a decision that in principle the freedom of com¬ 
munication guaranteed against abridgment includes free¬ 
dom with respect to the vital reception component of com- 
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munication, for if that aspect of the communication free¬ 
dom ever can be abridged, within the sense of the First 
Amendment, it is being abridged here. 

III. The deprivation of the freedom of disposition 
of the rider’s own attention, and the deprivation of 
his use of his faculties as he sees fit constitute a 
deprivation of liberty and property without due 
process of law, contrary to the guarantees of the Fifth 
Amendment. 

A. liberty 

The constitutional safeguards protecting civil rights 
have not been kept stagnant by the courts. Advances in 
technology and organization have created the means of 
depriving people of their rights which were not dreamed 
of in the philosophies of the writers of the Bill of Bights. 
And with each new abridgment, society and the courts 
must keep pace so that fundamental liberties will not yield 
to the interests of those who circumvent the purpose of 
basic laws. The only question presented here is whether 
the imposition of forced listening under the circumstances 
of this case violates the guarantees of the Constitution; 
if so, then the fact that the means of the violation are 
novel must not stand in the way of bold application. 
Combined with government power, the deliberate and 
arbitrary abridgment of liberty, for private profit, and 
without the shadow of a public purpose, is a grave injury, 
inflicted in this case by the action of the Government, and 
forbidden by the Fifth Amendment of the Constitution. 

“Liberty” is not a term of art To construe it strictly 
is to construe strictly the single word that expresses 
more nearly than any other the root value of the Republic. 
To confine its reference to the reference it has had in 
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adjudicated cases is to disregard its plain common mean¬ 
ing and at the same time to violate the most elementary 
canons of constitutional construction. 

In the broad but literal sense, “liberty 7 ’ is the integral 
sum of freedoms of choice. When a man who could pre¬ 
viously have chosen what to do is forced to do something 
somebody else wants him to do, his liberty is by so much 
the less. That is the only way in which he can be deprived 
of it. The loss of liberty is the loss in whole or in part 
of one or more of the major and serious freedoms of 
choice consequent on being human. 

We believe that in no case binding upon this court or 
of persuasive authority, at least since the decision in 
Allgeyer v. Louisiana, 165 U. S. 578, has it been held 
that “liberty ’’ refers, as a matter of principle, to any 
less than this. The necessary work of tempering pro¬ 
tected liberties to the imperatives of society has been 
carried on along the lines suggested by the language of 
the Fifth and Fourteenth Amendments themselves, that 
is to say, by working out through the phrase “due pro¬ 
cess of law” the amenability of liberties, recognized as 
such, to control and qualification for legitimate public 
ends. Meyer v. Nebraska illustrates the process or 
orderly inclusion and exclusion: 

“While this Court has not attempted to define 
with exactness the liberty thus guaranteed, the 
term has received much consideration and some 
of the included things have been definitely stated. 
Without doubt, it denotes not merely freedom from 
bodily restraint but also the right of the individual 
to contract, to engage in any of the common occu¬ 
pations of life, to acquire useful knowledge, to 
marry, establish a home and bring up children, to 
worship God according to the dictates of his own 
conscience, and generally to enjoy those privileges 
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long recognized at common law as essential to the 
orderly pursuit of happiness by free men. Slaugh¬ 
ter-House Cases, 16 Wall. 36; Butchers’ Union Co. 
v. Crescent City Co., Ill U. S. 746; Yick Wo v. 
Hopkins, 118 U. S. 356; Minnesota v. Barber, 136 
U. S. 313; Allgeyer v. Louisiana, 165 U. S. 578; 
Lochner v. New York, 198 U. S. 45; Twining v. New 
Jersey, 211 U. S. 78; Chicago, Burlington & Quincy 
R. R. Co. v. McGuire, 219 U. S. 549; Truax v. Raich, 
239 U. S. 33; Adams v. Tanner, 244 U. S. 590; New 
York Life Ins. Co. v. Dodge, 246 U. S. 357; Truax v. 
Corrigan, 257 U. S. 312; Adkins v. Children’s Hos¬ 
pital, 261 U. S. 525; Wyeth v. Cambridge Board of 
Health, 200 Mass. 474. The established doctrine is 
that this liberty may not be interfered with, under 
the guise of protecting the public interest, by legis¬ 
lative action which is arbitrary or without reason¬ 
able relation to some purpose within the com¬ 
petency of the State to effect. ’ ’—262 U. S. 390, 399. 

It would simply be an arbitrary distortion of the plain 
meaning of language to construe the word 44 liberty ’ f not 
to include liberty in the use of the mind. Whatever quali¬ 
fication this liberty’, if recognized, may have to undergo 
may be worked out in the same orderly manner, by 
reference to that proper pursuit of legitimate government 
function implicit, in this as in the case of all other liber¬ 
ties, in the 44 due process” phrase. 

The riders on these busses might previously have be¬ 
stowed their attention, or used their minds, in any one 
of virtually infinite ways. Some would be frivolous, some 
valuable. But in all cases, the right to select between 
them as one is able and advised, is a tangible and impor¬ 
tant part of liberty’. It has been expressly recognized by 
the Supreme Court that 44 liberty” includes 44 the right to 
be free” in the use of one’s 44 faculties.” Grosjean v. 
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American Press Co., 297 U. S. 233, 244. The faculties of 
these riders are precisely what is under attack. 

This liberty has never been claimed before for very good 
reasons. Short of conduct actionable as trespass vi et 
armis, there is really only one way absolutely to compel 
attention, and that is to bombard a man with sound too 
loud to be ignored in a place where he must be. The nor¬ 
mal human being does not have regularly to be in but 
three places: at home, at work, and on his way between 
them. At home, the law of private nuisance protects him. 
At work, no constitutional question can ordinarily arise, 
because the government is not involved. Only very re¬ 
cently has the third possibility of pinning the man down 
and forcing him to listen been exploited, in coaction with 
the contribution of electronics (the sound too loud to be 
ignored) and of advertising technique (the giving to the 
sound continuum a consciousness-pricking quality). Prac¬ 
tically speaking, the liberty now invoked could hardly have 
been taken away until someone thought of capturing the 
riders on the transportation monopoly fostered by the gov¬ 
ernment. 

Of course liberty in the use of one’s attention is quali¬ 
fied, like all the rest. It is qualified by the facts of life in 
a modern city, by the necessities of civilized society, by 
legitimate demands of government upon the attention as 
upon other things at the disposition of citizens. And even 
its invasion by purely private action is not forbidden by 
the Constitution, but must be dealt with by the private law 
of torts or by statute or ordinance. The parade of chim¬ 
eras certain to arise on the assertion of any as yet unrec¬ 
ognized right may be exorcised here, just as in the topic 
above invoking the right of freedom with regard to the 
speaking of others. 
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But here there are no qualifying circumstances. The 
present case is one of the deliberate marshalling of every 
resource of technology and applied psychology for the very 
purpose of forcing the mind to attend to what is coming 
over the loudspeaker. The present assault on the liberty 
of the mind is not an incident to anything else; it is the 
very central goal of the entire operation, to which all the 
other activity is incidental. 

The present appellants have assembled, for the proper 
purpose of making concrete the nature of what is being 
done and threatened, a great deal of material, testimonial 
and published, regarding the techniques employed in going 
after the attention of the rider. We will not add to this 
material, for it is abundantly clear in the very nature of 
the case that everything that can be done will be done, in 
the District and nationally as the forced listening practice 
spreads, to capture and hold the attention of the riding 
public. That is what advertising is all about; if it doesn’t 
do that it doesn’t do anything. Any current manual or 
treatise on the technique of radio advertising illustrates 
passim that the whole of the art is directed precisely 
toward the goal of making it as difficult as possible not to 
pay attention. This is of course entirely unobjectionable, as 
long as the advertiser is playing the game with the citizen 
in his home^ Freedom, if one wants it, is then as far away 
as the power switch. When these same techniques are used 
against the man who has to sit and take it (with or without 
the special fillip of a volume-rise electronically produced 
when the announcer switches on the microphone) the thing 
takes on a sinister quality. It is not fair, and like so much 
that is not fair, it infringes the guaranteed liberties of the 
citizen. 

The fact that this deprivation of liberty takes place as 
a result of government action of course distinguishes this 
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case unmistakably from all cases of unavoidable or pri¬ 
vately carried out distraction. Just as an act of dis¬ 
crimination, unassailable even as a tort when performed 
by individuals, may offend the equal protection clause 
when carried out by a state, so the forcible spoliation of 
the attention of riders becomes susceptible of constitutional 
attack only when backed up by the power of the govern¬ 
ment, and it by no means rebuts the merits of the constitu¬ 
tional claim that (exactly as in the discrimination cases) 
the individual seeking protection from state action may 
have to endure a good deal of the same sort of thing 
either through the operation of more or less impersonal 
conditions or through the action of private parties. Cf. 
Truax v. Raich, 239 U. S. 33 (1915). The fact, however, 
that, unavoidably or irremediably, a great and growing 
part of the time available to the private citizen for reflec¬ 
tion, reading, tranquillity, and freedom in the use of his 
mind is taken away, simply underscores the extreme 
seriousness of the deprivation he suffers when the govern¬ 
ment steps in, as here, to support and sanction the rapine 
of the freedom of mind that is left him. 

The seriousness of the deprivation of liberty that is 
taking place in this case may be established in many other 
ways. We have already discussed one of its most serious 
aspects: its complex relation to the freedoms of utterance. 
Whether or not the Court agrees with us that the freedoms 
of the First Amendment are literally abridged, as we have 
contended in II, supra, the practical and factual relations 
between the freedoms there discussed and the liberty of 
the mind as against coercion still stand to emphasize the 
grave character of this deprivation of liberty. 

For the purposes of this appeal, it is admitted that the 
forcing of the attention toward distracting material may 
injure health. 


It is a consideration material to the assessment of the 
seriousness of the liberty of which these riders are 
deprived that what is being done to them would unques¬ 
tionably be a nuisance if they were pinned down and 
forced to listen at home or at a place of business, instead 
of on the bus. Stoddard v. Rosen Talking Machine Co., 
241 Mass. 245 (1922); Fox v. Thomassie (Ct. Ap. La. 1946), 
26 So. (2d) 402; Five Oaks Cory. v. Gathmann (Ct. Ap. 
Md. 1948), 58 A. (2d) 656. But the technical “real prop¬ 
erty” interest supporting the bill to enjoin a nuisance is 
not determinative of the substantiality and seriousness 
of the compulsory listening; the material practical fact, to 
the victim, is that he has to ride to work on the bus, just 
as he has to eat or sleep at home. 

Kovacs v. Cooper, 336 U. S. 77 (1949), involved, of 
course, a different factual pattern from the one presented 
here. In that case, the Court upheld a conviction under 
a municipal statute prohibiting loud and raucous sound 
trucks, while here we are confronted with the problem of 
direct government support of compulsory listening. But 
the reasons underlying the decision in Kovacs strongly 
support our present position. 

The evil struck at by the municipal ordinance in Kovacs 
was simply compulsory listening. The compulsion origi¬ 
nated in private activity. The only substantial ground 
for attack on the ordinance was that it abridged freedom 
of speech. The case therefore squarely held that the 
interest of the members of the public in immunity from 
forced listening—that is to say, in the enjoyment of the 
very liberty for which protection is here sought—is an 
interest important enough to overcome even the interest 
in making communication more effective through amplifi¬ 
cation. 
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The American Civil Liberties Union believed that what 
it construed to be absolute prohibition of sound trucks 
in Kovacs went too far, and took that position in a brief 
amicus in the Supreme Court. On its facts, we thought 
and still think that case to have been wrongly decided. 
But neither we, nor the dissenters in Kovacs, nor the 
majority in Saia ever expressed doubt that the interest in 
immunity from forced listening was one to be carefully 
balanced against the desires of speakers and willing 
hearers to hear and be heard. Kovacs, we believed, went 
too far in one direction; the validation of forced listening 
in this case would utterly disregard the rights of coerced 
listeners. 

The defenders of forced listening against constitutional 
attack are therefore placed by Kovacs in the position of 
maintaining that when, as here, governmental action 
deliberately invades an interest of the order of impor¬ 
tance recognized in that case, and when this is done by 
force and for private profit, no “liberty’’ is infringed. 
Kovacs stamps the seal of judicial holding on what is 
obvious as a matter of common sense: when a man has 
to listen for a long time to something annoying or offen¬ 
sive, an important and not a mere picayune interest is 
being assaulted. If this interest is not “liberty,” then 
this term is impotent to reach tangible and heavy wrongs 
inflicted by government power and amounting as a prac¬ 
tical matter to depreciation of major freedoms. 

In an opinion joined by two other Justices, Mr. Jus¬ 
tice Reed said in Kovacs : 

“The right of free speech is guaranteed every 
citizen that he may reach the minds of willing listen¬ 
ers and to do so there must be opportunity to 
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win their attention. This is the phase of freedom 
of speech that is involved here. We do not think 
the Trenton ordinance abridges that freedom. It 
is an extravagant extension of dne process to say 
that because of it a city cannot forbid talking on 
the streets through a loud speaker in a loud and 
raucous tone. Surely such an ordinance does not 
violate our people’s * concept of ordered liberty’ so 
as to require federal intervention to protect a citi¬ 
zen from the action of his own local government. 
Cf. Palko v. Connecticut, 302 U. S. 319, 325. Op¬ 
portunity to gain the public’s ears by objection¬ 
ably amplified sound on the streets is no more 
assured by the right of free speech than is the 
unlimited opportunity to address gatherings on the 
streets. The preferred position of freedom of 
speech in a society that cherishes liberty for all 
does not require legislators to be insensible to 
claims by citizens to comfort and convenience. To 
enforce freedom of speech in disregard of the rights 
of others would be harsh and arbitrary in itself.” 

The validation, against Constitutional attack, of the 
coercive listening involved in this case, in juxtaposition 
with the holding in Kovacs, would result in a monstrous 
parody on the idea of freedom. A man forbidden to 
set up a sound truck in a park, because the interest in 
immunity from forced listening has been held to be great 
enough to overcome his interest in communicating effec¬ 
tively with those who more or less voluntarily resort 
to the park, might next day find himself forced to take 
a bus, the only bus the Government allows to run, and 
there coerced into listening to commercial advertising or 
other material! 
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B. Property 

The property taken in this case is primarily the atten¬ 
tion of the riders, which is forcibly taken by sound, and 
secondarily the valuable uses, connected with other 
property rights, to which the attention may be directed. 
This taking is for a private use and without compensa¬ 
tion. 

c ‘Property’’ is not a term of fixed meaning. The 
very contrary is conspicuously true; it is one of the 
most protean terms in the language. This fact has been 
fully recognized in the District of Columbia, with its 
obvious corollary, that this most elusive of terms must 
be construed flexibly in accordance with the purpose of 
the provision in which it stands. Lawyers Title Ins. Co. 
v. Lawyers Title Ins. Corp., 71 App. D. C. 120, 109 F. 
(2d) 35; Schlaefer v. Schlaefer, 71 App. D. C. 350, 112 F. 
(2d) 177. It is our contention that the construction of 
this term in the context of the Fifth Amendment ought 
properly be held to cover the thing taken in this case. 
Beyond all doubt, the term can be so construed without 
doing violence to its conventional range of reference, which 
stretches all the way from the traditional interests in 
real estate to the right to bring an action against the 
infringer of a patent, from a first mortgage to the right 
to be a barber. We need not insist upon the point, since 
it is clear that a deprivation of liberty is taking place, 
but will state certain considerations which seem to sup¬ 
port the designation as property of the thing taken here. 

The transit company is in the position of having sold 
for money the attention of its riders, and then of contend¬ 
ing that what it has sold is not “property.” At what 
point, we may ask, does this commodity begin to be “prop- 
perty ’ ’ ? Certainly it must be ‘ ‘ property ’ ’ when it becomes 
susceptible of valuation in money at so much an announce- 
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ment. The thing that the advertiser is buying is not the 
vibration of air molecules in a regular pattern; he is buy¬ 
ing the attention of the captive public. Is it possible seri¬ 
ously to argue that the very same thing, the attention of 
the public, is not “property” during the instant when it is 
taken away from the disposition and enjoyment of the 
natural owner, but becomes “property” when it is deliv¬ 
ered over to a willing buyer at a dollar rate? As a matter 
of fact, the two events are actually simultaneous—mere 
different ways of speaking of the same thing—and what is 
sold to the advertiser is precisely what is taken away, for 
private benefit, from the rider. The final note on this as¬ 
pect of the matter is the advertisement of Station WWDC- 
FM, the transmitting station in this case, in the 1949 Radio 
Annual, at p. 363: “Transit Radio in Public Vehicles, 
delivering a guaranteed audience .” (Italics ours.) Com¬ 
ment is superfluous! 

The conclusion that, under the circumstances of this 
case, property is being taken from the riders is fortified 
by a glance at the context in which the question arises. We 
are far from the world of delicate sentiment, family feel¬ 
ing, personal grievance, wounded honor, and the like, where 
valuation is impossible and judicial protection ineffective 
and clumsy. This transaction is all a matter of cold busi¬ 
ness, of the buying and selling of commodities. The “good 
will” for which the advertiser aims is “property.” The 
trade mark he uses is “property.” The contracts among 
the advertisers, the broadcasters, and the Transit Company 
are “property.” Can it be a proper construction of a 
guarantee primarily designed to protect the rights of pri¬ 
vate human beings to conclude that the only interest in 
this whole complex of activity that is not “property” is 
the forced attention of the victim, the thing toward the 
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capture of which this complicated property apparatus is 
oriented and moves? 

Indirect injury to property interests is entirely clear. 
These interests are as miscellaneous as the ways in which 
free humans may elect to dispose of their leisure to their 
own profit and in the furtherance and protection of recog¬ 
nized property interests. Lawyers may read an opponents 
brief, or plan a line of cross-examination. Professors of 
oriental languages may memorize a few words of Old Per¬ 
sian. Merchants may rest their minds in preparation for 
doing a more effective job in processing orders. The ag¬ 
gregate of uncountable possible injuries to property rights 
would sum up the total deprivation involved in forcing 
this healthy and profitable miscellany of individual in¬ 
terests into the channels that seem good to the Capital 
Transit Company. 

C. The absence of due process of law 

At first glance, it would seem to be unnecessary to say 
anything about this aspect of the case. The taking of lib¬ 
erty and property here is in every significant aspect a tak¬ 
ing for private use, without any procedural due process at 
all, by the sheer application of force. 

The only possible justification for this arbitrary spolia¬ 
tion of liberty and property would have to be that, though 
the main purpose of the deprivation is palpably the private 
profit of the Transit Company, a remote and hypothetical 
relation to the possibility of a fare increase justifies gov¬ 
ernmental action of the present kind. This is absolutely 
the only governmental interest, big or little, suggested by 
the facts of this case. It is, to be sure, no more than sug¬ 
gested, for it has no support in the record. We believe it 
best, however, to deal with this argument openly, since to 
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examine it fully is to refute it. For, granting that liberty 
and property are being taken away, what this argument 
amounts to is the contention that liberty of the human 
mind may be taken away for a tiny and chancy gain to the 
non-objecting public, and that valuable property of one 
rider may be deliberately taken away to save a very hypo¬ 
thetical penny for another rider. We cannot, frankly, 
answer this argument with authority, for we do not believe 
such a contention has ever been made in court. 

The liberty involved here is a serious one. It is the 
most valuable liberty short of the realm of religious 
values—the liberty of using one’s mind freely. It is 
simply unthinkable that the interest of the riding public 
in the remote and contingent benefit that might or might 
not result from the taking away of this liberty can be 
weighed in the balance against this great value. 

The property interests violated are important ones. If 
we are right in looking on these interests as property, then 
taking them away from one rider so that another rider 
may have a cheaper ride is precisely the same as confis¬ 
cating and selling one rider’s watch and passing the pro¬ 
ceeds around among the others. Some people had rather 
give up a watch than be dragooned into subjection of their 
attention to commercial advertising and other matter 
and thus to be robbed of time, tranquillity, and health. 
The highest systems of value would unanimously assert 
that this was the right choice. In any case, it is simply 
absurd to say that this Company may use the power of 
the Government to do anything it wishes to its riders, how¬ 
ever detrimental and hateful to them, and however clearly 
amounting to taking of property, so long as the act swells 
the Company treasury and hence may possibly some day 
stave off a fare increase. The whole of the law of public 
utility rate regulation may be summed up in the principle 
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that the company’s property may not be taken away so 
that the passengers may have a cheaper ride. The same 
principle applies literally to the property of the riders, 
and its equity easily covers any infliction of injury on a 
large group of riders for the remote public good hoped 
for in a replenishment of the Company treasury. 

Nor, on this branch of the case any more than as to 
the abridgment of freedom of speech, would it be in the 
least material if an impartially conducted survey should 
show that a majority of riders looked on the broadcasts 
as pleasurable, or were willing to tolerate them in antici¬ 
pation of benefit. Constitutional rights do not depend 
on majority sentiment. Board of Education v. Barnette, 
319 U. S. 624 (1943). At the same time, we suggest to 
the Court that it is hardly likely in a civilized community, 
and hardly complimentary to its inhabitants to assume, 
that they would wish to see continued what to them can 
be at best only an amenity, in the full knowledge that 
serious annoyance, major infringement of freedom, and 
loss of health is being inflicted on others. 4 

CONCLUSION 

There is no question that the imposition of forced listen¬ 
ing is viciously repugnant to the spiritual and intellectual 
assumptions of American life. It is the recognized symbol 
of totalitarianism, exhibiting the brute power of collective 
force at its ugliest and most dangerous incidence—on the 
mind. 

Where supported, as here, by governmental action, it 
offends the letter as well as the spirit of the guarantee of 
the First and Fifth Amendments, since it abridges the 

4. The “Survey” taken in this case under Company auspices failed to test 
this crucial point. Petition of Appeal, par. 8 B (17). 
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First Amendment freedoms of communication, and de¬ 
prives the riders of liberty and property without the hint 
of a proper purpose. 

We therefore respectfully urge that the orders of 
the District Court be reversed. 
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the affects of which they complain do not with im¬ 
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Constitution of the United States, or either of them, 
require the Public Utility Commission of the District 
of Columbia to accommodate the desires of a very 
small minority of passengers by prohibiting all 
broadcast reception on the street cars and buses of 
the Capital Transit Company, which broadcast serv¬ 
ice is desired by a preponderant majority of passen¬ 
gers and which the Commission after hearing found 
to be consistent with public convenience, comfort and 
safety. 
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COUNTERSTATEMENT OF THE CASE. 

The Appellee, Washington Transit Radio, Inc. (Transit 
Radio), believes that the Appellants have not stated the 
case as fully and completely as is necessary to a fair con¬ 
sideration of the points stated by Appellants in their Brief. 
Transit Radio has jointly prepared a counterstatement 
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of the facts with the Appellee, Capital Transit Company 
(Capital Transit), which connterstatement is set forth in 
the separate brief snbmitted by Capital Transit and is here¬ 
by adopted by Transit Radio as its own. 

CONSTITUTIONAL PROVISIONS INVOLVED. 

The pertinent constitutional and statutory provisions 
involved in this case are set forth in Appellants’ Brief or 
quoted in the argument. 

SUMMARY OF ARGUMENT. 

1. Appellants are not persons “affected” by a final 
order of the Commission and have no standing to appeal 
(D. C. Code, (1940) Sec. 43-705), because they have no 
legal right to avoid the “affects” of which they complain 
and the “affects” of which they complain do not with 
immediacy or reality result from an order of the 
Commission. 

2. Appellants’ case upon its merits is based upon un¬ 
acceptable exaggeration of self-interest and depreciation 
of adverse interests. 

3. The First and Fifth Amendments to the Constitution 
of the United States interdict government action only. The 
affects of which appellants complain were not caused by 
government action but were caused by the actions of pri¬ 
vate parties. The mere fact that a public utility operates 
under a license or franchise issued by a government agency 
does not make the actions of the public utility “govern¬ 
ment action” within the meaning of the First and Fifth 
Amendments. Mclntire v. Wm. Penn Broadcasting Co., 
151 F. (2d) 597; Picking v. P. R. R. Co., 151 F. (2d) 240; 
Lundberg v. Chicago Great Western Railway Co., 76 F. 
Supp. 61; Cf: American Communications Association v. 
Douds, 339 U. S. 382, 401. 

4. While the First Amendment has been invoked to pro¬ 
hibit the infringement of speech and press by government 
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even though such speech caused annoyance to some part 
of the public ( Cf: Martin v. Struthers, 319 U. S. 141; Saia 
v. New York , 334 U. S. 558), the First Amendment has not 
and cannot be invoked to require government to infringe 
liberty to speak and listen in the manner sought by 
appellants. 

5. The rights of the majority to listen under the Fifth 
Amendment can be no less than the rights of a small 
minority not to listen. The accommodation of conflicting 
interests of passengers has properly been left to the Com¬ 
mission. Cf. Saia v. New York supra, Kovacs v. Cooper, 
336 U. S. 77. 

ARGUMENT. 

Introduction. 

Washington Transit Radio, Inc., makes frequent refer¬ 
ence in this Brief to the comfort, convenience or safety of 
the “ public. ” We wish to make clear that such allusions 
do not refer to the interests of Appellants or of the very 
small minority of transit passengers who share their 
views in this matter. When a very few persons desire 
action by a public carrier that is contrary to the interests 
of a preponderant majority of the public, one must either 
accept the interest of the majority as that of the public 
or adopt the fiction that the public has no interest. We 
find completely unacceptable the proposition of Appellants 
that the interest of the public is adverse to the interest of 
the preponderant majority. Our use of the term “public” 
alludes to the great majority of passengers who ride the 
vehicles of Capital Transit Company. 

I. Appellants Have No Standing to Appeal Because They 
Are Not Persons Affected by the Order of the Com¬ 
mission. 

To have standing under the D. C- Code, (1940) Section 
43-705, appellants must establish that they are persons 
affected by a final order of the Commission. The affect 
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which appellants allege is an invasion of their constitu¬ 
tional rights, which we deny. They have not established, 
as they must, that the alleged affect flows from an order of 
the Commission. It is not enough for appellants merely 
to show that they are injured—they must show that they 
have been injured by the Commission. This they can¬ 
not do. 

The wrong that appellants allege results directly from 
the joint action of the Capital Transit Company, Washing¬ 
ton Transit Radio, Inc., and Capital Broadcasting Com¬ 
pany which action provided for the reception of broadcast 
programs in the street cars and buses owned and operated 
by the Transit Company. It was this joint action of these 
private parties that resulted in the alleged harm to appel¬ 
lants. Such private action was within the legal power and 
authority of the parties to take or not to take as they saw 
fit and no approval by or authorization from the Commis¬ 
sion was obtained or required. The Commission at no time 
has ordered the Capital Transit Company to do or not to 
do anything with respect to furnishing broadcast reception 
to its passengers. 

The Public Utility Commission is invested with the duty 
and power under Titles 43 and 44 of the D. C. Code to regu¬ 
late street railroads in the interest of public comfort, con¬ 
venience and safety. It has no jurisdiction to adjudicate 
purely private disputes between the regulated carriers and 
individual persons. The Commission in this case, on its 
own motion, initiated an investigation for the purpose of 
determining whether the practice of the carrier in provid¬ 
ing broadcast reception on its vehicles was consistent with 
public comfort, safety and convenience. Obviously, unless 
such practices were inconsistent with public comfort, safety 
and convenience, there was no basis for the exercise of the 
Commission’s powers; nor was there any duty for the Com¬ 
mission to act. Cf: Federal Trade Commission v. Klesner, 
280 U. S. 19. The Commission conducted a public hearing, 
considered the record, made findings fully supported by 
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the record, and logically concluded that broadcast recep¬ 
tion on public conveyances was not inconsistent with public 
comfort, safety and convenience. It neither ordered the 
Transit Company to continue to furnish such broadcast 
service nor did it order the Transit Company to cease such 
broadcast service. Rather, the Commission dismissed its 
investigation . because there were no circumstances re¬ 
quiring or empowering regulatory action. 

The appellants may have a forum for the relief against 
injuries inflicted by private persons, but it is not the Public 
Utility Commission. They cannot by airing their private 
complaints in a public investigatory hearing impose upon 
the Commission the duty to adjudicate a purely private 
dispute, then claim that a pre-existing injury results really 
and immediately from Commission inaction and thereby 
qualify themselves as persons affected by a Commission 
Order within the meaning of Section 43-705 of the District 
of Columbia Code. 

In addition to the foregoing, appellants fail to establish 
standing because the allegation of invasion of their consti¬ 
tutional rights is wholly frivolous as is conclusively dem¬ 
onstrated in the following sections of this brief. 

II. The Appellants’ Case on the Merits. 

With a plethora of rhetoric but a paucity of logic, appel¬ 
lants combine exaggeration of self-interest and deprecia¬ 
tion of adverse interests with quotations—frequently from 
dissenting opinions and always from inapposite cases—in 
a manner that eloquently bespeaks the destitution of their 
cause. With discredit to its poetry but faithful to its sub¬ 
stance, the following fairly summarizes their argument: 

The private acts of a government-regulated common 
carrier, because of the regulation by government, are 
government actions within the meaning of the First 
and Fifth Amendments to the Constitution. 

While persons who desire radio communication with 
passengers of a public conveyance have no constitu- 
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tional right to speak, and while passengers who desire 
to receive the communication have no constitutional 
right to listen, nevertheless, a small minority of pas¬ 
sengers desiring not to listen has the constitutional 
right to require government to prevent the communi¬ 
cations. 

The Constitution prohibits forced listening but com¬ 
pels forced non-listening. 

The passenger has a constitutional right to read, rest, 
think or converse with fellow passengers but he is re¬ 
strained by the Constitution from listening to the 
radio. 

Previous invocations of the First Amendment of the 
Constitution sought to protect the speaker’s right to 
speak but this was an “historical accident” since the 
real effect of the First Amendment is to prevent any 
person from speaking when a few people, who can 
escape hearing only with inconvenience, desire not to 
listen. 

While “one of the most basic of liberties” of a bus and 
street car passenger is “the liberty of using his facul¬ 
ties, his conscious mind as he chooses”, nevertheless, 
if one passenger desires not to listen to radio, he may 
compel government to deny to all other passengers 
the liberty of choosing to listen to radio. 

The interest of a small minority of passengers in read¬ 
ing, thinking, talking and resting is “very precious” 
but the interest of a preponderant majority in listen¬ 
ing to radio communications while riding in a public 
conveyance is utterly without value. 

WTien the objecting minority of passengers lose their 
freedom to read, think, and rest quietly “they care 
very strongly about it,” whereas, the majority loses 
“only an extra pleasure” when they cannot listen to 
the radio. 

The interest of a minority is of far greater importance 
to the community than the interest of a majority. 

The constitutional rights of a small minority of pas¬ 
sengers of a public conveyance cannot be taken away 
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by majority vote but the constitutional rights of a ma¬ 
jority of passengers can be taken away by a minority 
vote. 

Totalitarianism forces people to listen whereas our 
constitutional system forces them not to listen. 

These are the premises proposed by appellants as the 
basis for a holding by this Court that the Public Utility 
Commission is required by the First and Fifth Amend¬ 
ments to prohibit all broadcast reception on the street cars 
and buses of the Capital Transit Company. Such a decision 
by this Court would become a precedent for the prohibition 
of broadcast reception by common carriers operating any¬ 
where in the United States. We contend and will demon¬ 
strate that appellants’ premises and conclusions are not 
supported by law, logic or principle. 

A. Appellants exaggerate self-interest and depreciate 

adverse interests. 

Essentially this case represents a conflict of interests be¬ 
tween a preponderant majority of passengers who desire 
to listen to radio programs while riding and a very small 
minority who desire not to listen. Appellants in this ap¬ 
peal have cast this controversy upon the constitutional level 
and contend that the First and Fifth Amendments grant 
to them the right not to listen. But it is impossible to 
give effect to this alleged right without frustrating the 
desire of other passengers to listen—so, as a matter of 
necessity appellants must and do maintain that the other 
passengers have no constitutional right to listen and the 
broadcaster no constitutional right to speak to passengers. 

Appellants trace the right not to listen back to the right 
to listen and thence back to the right to speak. They pursue 
logic and reason no further, however, for, at this point 
they assert that the right not to listen, when in conflict 
with the right to speak and listen, must prevail as a matter 
of constitutional law. They exaggerate appellants’ alleged 
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rights to the extent of the complete destruction of the rights 
from which they are derived. 

Appellants are two of a very small group of passengers 
who desire not to listen to radio broadcasts during the rel¬ 
atively few moments of their daily lives that are spent on 
the buses and street cars of the Capital Transit Company. 
Their desire not to listen is said to generate from their 
desire to devote such time to reading, resting or thinking. 
But this cannot be so unless one necessarily excludes the 
other—unless inability to read, rest, or think results from 
broadcast reception. 

Appellants greatly exaggerate this conflict in the occu¬ 
pation of the mind. The introduction of broadcast pro¬ 
grams to street cars and buses does not increase the noise 
level inside the conveyance. Not only is this supported 
by scientific evidence of record, but this is a result logically 
to be expected. Since a preponderant majority of passen¬ 
gers are interested in listening to the broadcasts, many 
passengers will be silent who in the absence of broadcast 
reception would be talking, or rustling through their daily 
newspapers. It is a matter of common experience and 
knowledge that the noise level of a hall during a lecture is 
much lower than the same hall when devoted to the cocktail- 
or-tea party type of social pursuit. The noise created by 
broadcast reception on public conveyances does not and 
cannot by its volume alone preclude reading, resting and 
thinking that would otherwise be possible for passengers. 

Perhaps, then, it is the type of noise that so grieviously 
distracts appellants. Perhaps music will distract where 
the roaring motors, the grinding gears, the clanging bells, 
the screeching tires, or the blasting horns will not. Per¬ 
haps a trained radio announcer’s voice will offend where 
the squeaky chatter or raucous conversation of some other 
passengers will not. Perhaps the content of a news, 
weather, or commercial announcement is more annoying 
because of content alone than the items discussed by fellow 
passengers. Perhaps all of these things could be so, but 
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we believe not. In any event, snch remote and exaggerated 
possibilities should not be the basis for the harsh interven¬ 
tion of governmental injunction as a constitutional com¬ 
pulsion. 

Appellants are again guilty of unacceptable exaggeration 
when they state that one passenger’s interest in reading, 
resting or thinking is ‘* very precious” but that another 
passenger’s interest in listening to broadcast programs is 
without “social value”. In view of legislative, executive 
and judicial pronouncements and actions testifying to the 
great “social value” of mass communication by radio, the 
contention of appellants that broadcast reception is with¬ 
out social value is unworthy of further response. More¬ 
over, the idea that buses and street cars, with or without 
broadcast reception, are sanctuaries for rest and thought 
is just as astounding a thesis as the idea that failure of the 
street railway systems to provide such sanctuaries is a 
menace to our American way of life. Can anyone faithful 
to reason really believe that the interest in reading news 
and advertisements in a daily newspaper is “very pre¬ 
cious” but that the interest in hearing news and advertise¬ 
ments over the radio is without “social value”. 

The blindness of appellants to the desires or rights of 
any persons but themselves is glaringly apparent through¬ 
out their brief. They baldly state that they have a con¬ 
stitutional right not to listen but the other passengers have 
no constitutional right to listen; that they have a right to 
compel radio silence but the other passengers have no right 
to compel radio reception; that forced listening is uncon¬ 
stitutional but forced silence is required by the Constitu¬ 
tion ; that one has no right to listen to programs broadcast 
for profit but one has a constitutional right to read a news¬ 
paper published for profit; that there is no constitutional 
right to be entertained by music but there is a constitu¬ 
tional right to sleep on a public conveyance; that there is 
no constitutional right to receive information by radio but 
there is a constitutional right to think on a bus; and that it 
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is unconstitutional to be the “captive” of a radio broadcast 
but it is constitutional to be the “captive” of the boredom 
with which many passengers are seized in riding the same 
vehicles over the same routes, day after day, month after 
month and year after year. 

Perhaps, as appellants plead, their cause here is not “an 
attempt of a small minority to impose its own cranky judg¬ 
ment upon the public” but reason is such a fugitive from 
the premises they urge that one gropes without success for 
the motivation of their actions, unless one accepts it as a 
manifestation of emotion that might have been inflamed by 
competitive advertising interests who are strangers to this 
cause. But whatever the motivation, appellants cannot pre¬ 
vail here on the basis of such rank exaggerations of self- 
interest and depreciation of adverse interests. 

B. The establishment of broadcast reception in public con¬ 
veyances resulted from acts of private parties and are 
not government action within the meaning of the First 
and Fifth Amendments. 

The appellants have misconstrued statutes and misap¬ 
plied precedent in an attempt to establish that the installa¬ 
tion of radio receivers by Capital Transit Company, a pri¬ 
vate carrier, is “governmental action” within the meaning 
of the First and Fifth Amendments. 

Appellants argue, in substance, that because Congress 
has provided that no competitive street railway or bus line 
“shall be established [in the District of Columbia] without 
the prior issuance of a certificate by the Public Utility 
Commission of the District of Columbia to the effect that 
the competitive line is necessary for the convenience of the 
public” (D. C. Code 44^201) that Capital Transit Company 
has been granted a monopoly which makes any action taken 
as a result thereof governmental action, at least to the ex¬ 
tent that such action may annoy appellants. 

It is obvious, however, that Congress has not attempted 
by mandate to prevent all competition but merely has estab- 
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listed public convenience as the criterion for competition. 
In this respect the law covering competition between street 
railways and bus lines in the District of Columbia is no 
different than the law covering competition between rail¬ 
roads under the Interstate Commerce Act (49 U. S. C. 1, 
et seq.), bus and truck lines under the Motor Carrier Act 
(49 TJ. S. 301, et. seq.), or airlines under the Civil Aero¬ 
nautics Act (49 U. S. C. 401, et seq.). Under each of these 
Acts the licensee is granted a monopoly to the extent that 
the public interest may not require further competition. 
However, the courts have consistently rejected the argu¬ 
ment that the existence of a license issued under these Acts 
or the partial or total monopoly resulting therefrom made 
the actions of the licensee “governmental action”. 

Thus, in the case of Mclntire v. Wvn. Penn Broadcasting 
Company of Philadelphia, 151 F. (2nd) 597, the plaintiff 
sought to endow a radio station with the quality of an 
agency of the Federal Government and subject to the pro¬ 
hibitions of the First and Fifth Amendments since it oper¬ 
ated pursuant to a federal license. The Court held that 
Congress had not made a radio station an agency of the 
government by virtue of the Communications Act of 1934, 
as amended (47 U. S. C. 151, et seq.), and that for the 
court to adopt the plaintiff’s view would be judicial legis¬ 
lation of the most obvious kind. 

The court also stated that it knew “of no Federal statute 
which gives a cause of action against a private person who 
has abridged another’s right to freedom of speech or the 
free exercise of religion”, citing in support thereof Screws 
v. TJ. S., 325 U. S. 91, and Picking v. P. R. R. Co., 151 F. 
(2nd) 240. The latter case was a case of a common carrier 
subject to federal and state regulation wherein the court 
specifically pointed out that by virtue of that regulation it 
did not become an agency of any state but remained a pri¬ 
vate railroad corporation. A similar principle was an¬ 
nounced in Lundberg v. Chicago Great Western Railway 
Co., 76 F. Supp. 61. 
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Moreover, if we extend appellants’ argument to its logi¬ 
cal conclusion, the action of every corporation would, under 
some circumstances, be state action. A corporate charter 
is a privilege extended by the government and as such may 
be revoked by the government under certain circumstances. 
If we accept the argument of the appellants, a private cor¬ 
poration chartered by the government taking any action 
which impinged upon the private rights of any other indi¬ 
vidual or corporation, would automatically be an agency of 
the government due to the fact that the existence of the 
corporation was due to the government action granting the 
corporate charter. The government would be compelled 
by constitutional mandate to revoke the charter of every 
corporation which took any action which might impair the 
freedom of any other individual or corporation or which 
would take the property of any other individual or corpo¬ 
ration. It is obvious that under appellants’ argument the 
law of torts, contracts, property, etc., protecting private 
rights would become moot. The Constitution would be the 
sole arbiter of private rights. 

Appellants have freely sprinkled their argument that the 
actions of Capital Transit Company in installing radio re¬ 
ceivers are governmental actions with citations and ex¬ 
cerpts from various court decisions. However, inapposite 
citations and excerpts ripped out of context do not give an 
otherwise naive argument the attributes of gospel. Ordi¬ 
narily we would not attempt a case-by-case analysis to 
indicate the inappropriateness of the cases and language 
cited and quoted by appellants. However, in the instant 
case, we believe that the citations and quotations set forth 
in appellants’ brief so reveal the naivete and desperation 
of appellants’ contentions that a critical analysis thereof 
is appropriate. 

Appellants cite Steele v. Louisville and Nashville R . Co. y 
323 U. S. 192 (1944), in support of this phase of their argu¬ 
ment. The case was not decided on constitutional grounds. 
The Chief Justice in the majority opinion speculated that, 
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were Acts of Congress not dispositive of the case, “consti¬ 
tutional questions” would “arise”, but he did not state 
how such questions would be answered. Even if the Court 
had decided the Steele case on constitutional grounds, it 
would be no help here. There the railroad and the labor 
union, in effect, were contending that the Railway Labor 
Act gave the union legislative power to discriminate against 
colored employees whom it was empowered by the Act to 
represent with respect to wages, working conditions and 
seniority rights. The facts here do not even remotely re¬ 
semble the facts there. The Steele case, therefore, not 
only did not turn on constitutional issues, but such consti¬ 
tutional issues as lurked on the fringes were raised by 
facts and circumstances so completely different from appel¬ 
lants ’ case that the case in no event could be authority here, 

The desperate plight of appellants in attempting to estab¬ 
lish this key premise of their argument is exemplified by 
their misleading use of dicta from Henderson v. U. S., 63 
F. Supp. 906. In that case the Court decided that the Rail¬ 
road’s treatment of Henderson, a colored passenger, was 
discriminatory and unlawful under the Interstate Com¬ 
merce Act and the Civil Rights Act. How, then, could such 
a case be authority for what constitutes government action 
within the meaning of the First and Fifth Amendments of 
the Constitution? Obviously, it could not, but appellants 
attempt to make it so. 

On page 11 of appellants’ brief they quote two passages 
from the Henderson opinion in a manner that implies that 
one passage relates to and explains the other. The first 
passage from page 912 of the opinion recites that com¬ 
plainant asserted that the Railroad’s practices violated his 
constitutional rights. In the second passage quoted from 
page 914 of the opinion, the Court holds that, although the 
railroad’s practices had not been promulgated by the Com¬ 
mission as regulations, such practices had been directly 
approved by the Commission and would be treated for the 
purposes of that case as Commission Rules. By connect- 
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mg the latter holding with the former passage, the case 
appears to establish the principle that approval by a regu¬ 
latory body of a carrier’s practice amounts to government 
action within the meaning of the First and Fifth Amend¬ 
ments. The case does not even remotely suggest this 
principle. 

In the second paragraph of the opinion that follows the 
first passage quoted by appellants, the Court completely 
removes constitutional issues from the case and turns to a 
consideration as to whether the carrier’s regulation vio¬ 
lated the Interstate Commerce Act as an 4 ‘undue or unrea¬ 
sonable prejudice or disadvantage”. The balance of the 
opinion is devoted to an examination of this question in¬ 
cluding the second passage quoted by appellants from page 
914 of the opinion. Henderson had urged that the State 
law requiring segregation violated the Constitution but 
this issue was decided against him. The attempt of appel¬ 
lants to rip words from their contexts and patch them to¬ 
gether with appearance of support for the argument can 
represent nothing but sheer desperation. 

Appellants contend that the case of Marsh v. Alabama , 
326 U. S. 501, is relevant to the issues here with respect 
to government action. The Marsh case was one in which 
the court was “asked to decide whether a state consistently 
with the First and Fourteenth Amendments, can impose 
criminal punishment upon a person who undertakes to dis¬ 
tribute religious literature on the premises of a company- 
owned town contrary to the wishes of the town’s manage¬ 
ment.” (Id. 502). This simple statement of the question 
by the court makes it clear that it was imposition of crimi¬ 
nal punishment by the state that constituted the govern¬ 
ment action in the case. The state clothed the privately 
owned town with powers of government, it supplied peace 
officers and the conviction of Marsh was under a state 
statute in state courts. There was no question but that the 
injury suffered by Marsh—arrest, conviction and penalty— 
was the immediate result of government action. No ques- 
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tion was presented or decided in the Marsh case as to 
whether the actions of a government regulated carrier 
became government actions solely by virtue of the fact that 
the government was regulating the carrier, which is the 
question here. 

Shelley v. Kraemer, 334 U. S. 1 (1948) furnishes no sup¬ 
port for appellants ’ thesis in this case. There the State 
Courts used their coercive power to enjoin transactions for 
the sale of land that the buyers and sellers were perfectly 
willing to make. The injunctions enforced covenants run¬ 
ning with the land which prohibited sales to persons other 
than of the Caucasian race. It was the judicial action 
enjoining the private acts of the parties that constituted 
the government action. In the instant case no government 
action up to this point enjoins any person to do or not to 
do anything with respect to broadcast reception on buses 
and street cars. It is the free and private acts of the 
parties involved which the Public Utilities Commission 
upon investigation refused to prohibit. The language of 
the Court in the SheUey case clearly distinguishes the in¬ 
stant case from the case there with the following words: 

“These are not cases, as has been suggested, in which 
the states have merely abstained from action, leaving 
private individuals free to impose such discriminations 
as they see fit Bather, these are cases in which the 
states have made available to such individuals the full 
coercive power of government to deny to petitioners, 
on the grounds of race or color, the enjoyment of 
property rights in premises which petitioners are will¬ 
ing and financially able to acquire and which the 
grantors are willing to selL” (Id. 19) 

The appellants quote a few words from the Civil Rights 
Cases, 109 U. S. 3, 17, but neglect to state what the Civil 
Rights Cases held. There Congress passed an act which 
provided that all persons in the United States would be 
entitled to full and equal enjoyment of the accommodations, 
facilities and privileges of inns, public conveyances on land 
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or water, theaters, etc. The law further provided that all 
restrictions had to treat citizens alike without discrimina¬ 
tion on the grounds of race, creed or color and provided 
for penalties for the violation thereof. The Court held 
that Congress was without power under either the Thir¬ 
teenth or Fourteenth Amendments to directly regulate the 
acts of individuals in such a manner but that under the 
Fourteenth Amendment the only power of Congress was 
to interdict state action. The court took cognizance of the 
fact that innkeepers and public carriers were all regulated 
by the laws of the states but did not hold that such regula¬ 
tions of the states converted private acts of the carriers 
into government action within the meaning of the Four¬ 
teenth Amendment. 

In the case of Kerr v. Enoch Pratt Free Library, 149 F. 
(2nd) 212, the public library refused to admit an applicant 
for training on the grounds that white persons were more 
capable of filling the jobs than colored persons. The li¬ 
brary had been initially donated to the state by Enoch 
Pratt. Its dedication as a public library was accomplished 
by a special act of the state legislature; it was owned and 
supported by the state and all employees received their 
compensation from the state comptroller. The Court stated 
1 * It is generally recognized that the maintenance of a public 
library is a proper function of the state” (Id. 217), and 
referred to a public library as an integral part of the edu¬ 
cational system of the state which it was the duty of the 
state to provide. The Court concluded that the library was 
in every sense an instrumentality of the State of Maryland 
and was not otherwise merely because its Board of 
Trustees were self-perpetuating and chosen in that manner 
rather than in the manner of other public officials. Neither 
this decision nor any other decision held that a common 
carrier subject to governmental regulation becomes a gov¬ 
ernmental instrumentality within the meaning of the First 
and Fifth Amendments. 
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The appellants extract a few words from the decision of 
American Communications Association v. Douds, 339 U. S. 
382, 401 (1950), bnt fail to include the next two sentences 
following their quotation which clearly qualify and limit 
the words appellants presented out of context. The full 
quotation is as follows.: 

“when authority derives in part from the Govern¬ 
ment’s thumb on the scales, the exercise of that power 
by private persons becomes closely akin, in some re¬ 
spects, to its exercise by government itself, [cases 
cited] 

“We do not suggest that labor unions which utilize 
the facilities of the National Labor Relations Board 
become Government agencies or may be regulated as 
such. Bui it is plain that when Congress clothes the 
bargaining representative ‘with powers comparable to 
those possessed by a legislative body both to create and 
restrict the rights of those whom it represents’ [case 
cited], the public interest in the good faith exercise of 
that power is very great.” (Italics supplied) 

The italicized portions of the above quotation are the quali¬ 
fying parts of the Court’s statement which appellants did 
not see fit to mention. In this case the appellants are in 
fact maintaining that because the Capital Transit Com¬ 
pany utilizes the facilities of the Public Utility Commission 
it becomes a government agency. It was this possible im¬ 
plication of Ihe Douds decision that the Court carefully 
sought to avoid. The situation of a common carrier is 
not at all similar to a labor union because, among other 
things, it is not endowed by government “with powers com¬ 
parable to those possessed by a legislative body both to 
create and restrict the rights of those it represents.” 

Appellants also cite decisions holding that political 
parties are subject to the prohibition of the Constitution 
under certain circumstances. ( Smith v. AUwright, 321 
U. S. 649 (1943); Nixon v. Condon, 286 U. S. 73, (1931); 
Rice v. Herndon , 273 U. S. 576, (1927); Rice v. Elmore, 165 
F. (2nd) 387, (C. C. A. 4th, 1947), cert den. 333 U. S. 875 
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(1948)). These cases concern the right of political parties 
in nominating candidates for public office to exclude Ne¬ 
groes from eligibility to vote in party primaries. In Smith 
v. Allwright, supra, at page 664, the court said: 

“When primaries become a part of the machinery 
for choosing officials, state and national, as they have 
here the same tests to determine the character of dis¬ 
crimination or abridgement should be applied to the 
primary as are applied to the general election” 

•The courts in all of these cases held that the political 
parties by virtue of their function in the selection of state 
and federal officials had become instrumentalities of the 
state and were, therefore, subject to the same restrictions 
upon their power as were imposed by the Constitution upon 
state power. Neither this case nor any other case holds 
that common carriers regulated by government become in¬ 
strumentalities of the government so that their acts consti¬ 
tute government action within the meaning of the First and 
Fifth Amendments. There is obviously a vast distinction 
between the business of a common carrier and the business 
of a political party with respect to their relationship to or 
participation in purely governmental functions. 

The contentions of Appellants under the First and Fifth 
Amendments fall at the threshold of their argument, be¬ 
cause broadcast reception on public conveyances is not gov¬ 
ernment action. Their argument does not have the sup¬ 
port of legal authority, constitutional precedent or sound 
logic. 

C. Broadcast reception in public conveyances does not 
abridge liberty of speech contrary to the first amend¬ 
ment, bnt the relief sought by appellants would. 

Even assuming government action in this case, appel¬ 
lants cannot establish a violation of the First Amendment 
resulting from the establishment of broadcast reception on 
public conveyances. The perversity of appellants conten- 
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tion that the First Amendment to the Constitution supports 
the relief they seek here is demonstrated by the fact that 
without exception the cases cited by them support our con¬ 
tention that to abridge freedom of speech in the manner 
sought by appellants would itself be contrary to the First 
Am endment. 

We must revert to the fact that the fundamental conflict 
represented by this case is between the preponderant ma¬ 
jority of passengers who desire to listen to radio programs 
and a very small minority who desire not to listen. Appel¬ 
lants say that the Constitution requires government to re¬ 
strain the speech of the broadcaster and impose silence 
upon all passengers. This is the third instance in which 
appellants have importuned agencies of government thus 
to abridge freedom of speech. They sought to prevent 
such communication by their pleas to the Public Utility 
Commission. Failing there, they sought to induce the Dis¬ 
trict Court to apply such restraint. Failing there, they 
now ask this Court to abridge liberty of speech on the 
grounds that the First Amendment to the Constitution 
requires the government to apply such restraint. They 
boldly contend that history has brought about such a meta¬ 
morphosis in the constitutional guarantee of free speech 
that it now compels governmental restraint. 

The legal authorities appellants call to the aid of this 
absurd proposition are cases in which the courts held uncon¬ 
stitutional: an attempt by a state to tax the distribution 
of information by newspapers ; 1 an attempt by a munici¬ 
pality to prevent the distribution of handbills to house¬ 
holders f an attempt of a privately owned town to use state 
processes to punish the distribution of information to its 
residents ; 8 an attempt by a municipality to prohibit the 
use of sound amplification devices in a public park ; 4 an 
attempt by a municipality to prevent the use of streets and 

1 Grot jean v. American Press Co., 297 U. 8. 233. 

2 Martin V. Struthers, 319 XT. S. 141. 

3 Marsh v. Alabama, 326 XT. S. 500. 

4 Saia v. Kew York, 334 XT. S. 558. 
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parks for speech and assembly . 5 These cases do not hold 
that the Constitution requires government to restrain 
speech and press but, on the contrary, prohibited govern¬ 
ment from doing so even though in most of the cases it was 
recognized that a part of the public was offended or an¬ 
noyed by the speech restrained. Perhaps these cases are 
the “historical accidents” to which appellants alluded 
earlier in their brief, but the decisions at least have the 
virtue of being in accord with the clear meaning of the 
words of the First Amendment—“Congress shall make no 
law • • * abridging the freedom of speech, or of press; or 
the right of the people peaceably to assemble • • 
Appellants would have been more candid to admit that 
the legal principles here advanced by them are without 
precedent and, if adopted by the Court, would amount to 
new law. Even this would be an understatement because 
they do not merely propose a new constitutional principle, 
they propose an absolute reversal of all precedents and a 
conclusion that the First Amendment should be interpreted 
as meaning the exact opposite of its clear meaning. This 
must be so because the end result of their proposal is that 
the preponderant majority of passengers will be deprived 
of reception of broadcast programs that they desire to 
receive and which the Public Utility Commission has found 
to be consistent with public comfort, safety and conven¬ 
ience. The principles they advance must fail as a matter 
of logic, as a matter of public interest, as a matter of legal 
precedent, and as a matter of constitutional requirement. 


5 Hague v. C. I. 0., 307 TT. S. 496. 
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D. The establishment of broadcast reception on public 
conveyances does not deprive appellants or any other 
persons of liberty or property without due process of 
law in violation of the fifth amendment. 

Appellants turn from a distorted argument with respect 
to the First Amendment to a contention that they have been 
deprived of liberty and property without due process of 
law in violation of the Fifth Amendment. 

We must not lose sight of the fact that they completely 
fail in their brief to establish that the introduction of broad¬ 
cast reception to public conveyances was government action 
within the meaning of the First and Fifth Amendments. 
This failure itself makes both Amendments inapplicable. 
In this section of our response, however, we are assuming 
that the private acts of the carrier constituted government 
action within the meaning of the Fifth Amendment, solely 
for the purpose of demonstrating that, even conceding gov¬ 
ernment action in this case, appellants have not been de¬ 
prived of liberty or property without due process of law in 
violation of the Fifth Amendment. 

In this phase of their argument, appellants contend that 
the Constitution confers upon them the liberty not to listen. 
Affirmatively stated, this amounts to a claim of the consti¬ 
tutional right to compel the Public Utility Commission of 
the District of Columbia to prohibit the broadcast recep¬ 
tion and thereby prevent the broadcaster from speaking 
and all other passengers from listening. 

The utter sterility of appellants 7 argument is demon¬ 
strated by the fact that they rely entirely upon inapposite 
cases and even then have to rest principally upon dicta 
from dissenting opinions which, considered in context, do 
not offer any support whatsoever to appellants 7 arguments. 

They also refer to an article in the American Bar Asso¬ 
ciation Journal , September, 1950, page 711, in which a 
prominent member of the American Bar devoted himself 
to attacking the confusion between rights and aspirations 
in the Universal Declaration of Human Rights adopted by 
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the Assembly of the United Nations on December 10, 1948. 
In trying to describe the confusion, Mr. Simmons was of 
the opinion that the right “to be let alone” was a reason¬ 
ably accurate description of the rights embraced by the 
Ten Commandments, the Magna Charta, The Declaration 
of Independence and The Bill of Bights. Since appellants’ 
desire “to be let alone” while riding on the street cars is 
the basis for asserting constitutional rights to be free of 
the broadcast reception, they found in Mr. Simmons’ title 
and a few words lifted from context a bromide that aids 
their argument here. But the entire article of Mr. Sim¬ 
mons, if it is relevant at all to the issues here, clearly 
condemns this attempt. In his criticism of the confusion 
between rights and aspirations embraced in the Universal 
Declaration of Human Rights, Mr. Simmons quoted the 
definitions of liberty given by Woodrow Wilson, Abraham 
Lincoln and Thomas Jefferson, whom he described as “true 
liberals”. He then quoted the following words from the 
revolutionist Daniel Shays whom he introduced as a con¬ 
fused and phony liberal: 

“Boys if you don’t know what you’re fighting for, 
I ’ll tell you. You ’re fighting for liberty. If you don’t 
know what ‘liberty’ is, I’ll tell you. It’s the right to 
do as you please, and to make others do whatever it 
pleases you to have them do .” (Italics supplied) 

Appellants have lined up with Daniel Shays for the right 
“to make others do whatever it pleases” appellants to 
have them do. But Shays and appellants notwithstanding, 
“the Constitution confers upon no individual the right to 
demand action by the state which results in the denial of 
equal protection of the laws to other individuals.” Shelley 
v. Kraemer, 334 U. S. 1, 22. 

In an attempt to gain other support for this so-called 
right “to be let alone” appellants quoted from the dissent¬ 
ing opinion of Mr. Justice Brandeis in Olmsted v. U. S. 277 
U. S. 438 (1927). This was a case in which the defendants 
were convicted of conspiring to violate the National Pro- 
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hibition Act on evidence that was obtained by wire tapping. 
Tbe defendant contended that wire tapping constituted an 
unreasonable search and seizure in violation of tbe Fourth 
Am endment and that its use in evidence was a violation of 
tbe Fifth Amendment's prohibition of self-incrimination. 
In referring to tbe rights protected by tbe Fourth Amend¬ 
ment Mr. Justice Brandeis described them as ‘‘the right to 
be let alone", but it is obvious in considering these words 
in tbe context of bis decision that this was merely a con¬ 
venient term to describe the right granted by the Fourth 
Amendment to be free of unwarranted searches and seiz¬ 
ures. Can there be any question but that there is a vast 
gulf between obtaining by stealth the private conversations 
and papers of an individual and making broadcast pro¬ 
grams available to an unwilling listener? Appellants can¬ 
not span this gulf by extracting a few words from the dis¬ 
senting opinion in the Olmsted case. 

Appellants rely most strongly upon Sam v. New York, 
334 U. S. 558 (1948), and Kovals v. Cooper, 336 TJ. S. 77, 
(1949). Neither the cases nor the opinions stated therein 
support appellants' thesis. 

The Saia case was one in which the Chief of Police of the 
City of Lockport, New York, acting under authority of a 
municipal ordinance, attempted to impose silence in a public 
park “because some persons found the sound annoying" 
(page 562). The majority of the Court, with four Justices 
dissenting, held that the uncontrolled discretion given to 
the Chief of Police amounted to censorship and, as such, 
was a prohibited power under the Fourteenth Amendment. 
The majority said that: 

“The hours and place of public discussion can be 
controlled. But to allow the police to bar the use of 
loud speakers because their use can be abused is like 
barring radio receivers because they too make a noise. 
The police need not be given the power to deny a man 
the use of his radio in order to protect a neighbor 
against sleepless nights ." (Page 562) (Italics sup¬ 
plied) 
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Neither the language nor the holding of this case supports 
appellants’ claim of a constitutional right to bar radio 
receivers from street cars and buses because it is annoying 
to appellants. The case holds and states the contrary. 

Appellants quickly brush past the language and decision 
of the majority of the Court and seek comfort in a few 
words selected from the dissenting opinions. But the dis¬ 
senting opinions considered in their entirety, with their 
language in context, afford no real comfort to appellants. 
At no place in any of the three opinions written in Saia 
was there the remotest suggestion that the Constitution 
requires local government to suppress sound amplification 
devices in order to safeguard some individuals’ “right to 
be let alone”, which is what appellants are contending here. 
Mr. Justice Frankfurter, with whom Mr. Justice Heed and 
Mr. Justice Burton concurred, in dissenting, thought the 
State should not be denied the right to control the broad¬ 
casting devices, but did not even remotely suggest that the 
State should be required as a matter of constitutional com¬ 
pulsion to prohibit them. Mr. Justice Frankfurter showed 
sympathy for the people who suffer from “aural aggres¬ 
sion” that intrudes into “cherished privacy”, but this sym¬ 
pathy impelled him no farther than the conclusion that the 
Constitution ought to permit the States a certain amount 
of discretion in dealing with the problem—that “The State 
was entitled to authorize the local authorities of Lockport 
to determine that the well-being of those of its inhabitants 
who sought quiet and other pleasures that a park affords, 
outweighed the appellants’ right to force his message upon 
them.” (Page 564) (Italics supplied) He did not urge, 
as appellants would, that the “inhabitants who sought 
quiet” had the constitutional right to compel silence, but 
thought, as did Mr. Justice Jackson, that it was a matter 
for State and local authorities to determine with less re¬ 
strictive limitations from the Court. 

If, from his dissenting opinion in Saia, there lurks any 
doubt that Mr. Justice Frankfurter thought the regulation 


25 


of sound amplification devices was a matter for State regu¬ 
lation and not for the Court, such doubt is put completely 
at rest by the following statement from his concurring 
opinion in the Kovacs case: 

“Nor is it for this Court to devise the terms on 
which sound trucks should be allowed to operate, if at 
all. These are matters for legislative judgment con¬ 
trolled by public opinion.” (Pages 96, 97). 

Appellants can gain no support from the Kovacs case 
for their amazing proposition that this Court must com¬ 
pel the Public Utility Commission to prohibit radio com¬ 
munication with passengers of the Capital Transit Com¬ 
pany as a matter of constitutional compulsion. In that 
case the City of Trenton prohibited the use of city streets 
by sound amplification devices that emitted “loud and rau¬ 
cous noises”. Kovacs was arrested and convicted for op¬ 
erating a sound truck on the city streets. A bare majority 
of the Court upheld the ordinance, not becmse the City of 
Trenton was compelled by the Constitution to prohibit 
such devices, but because it was a reasonable exercise of 
local legislative power to safeguard public comfort, safety 
and convenience that did not invade to an impermissible 
extent the liberty of speech guaranteed by the First Amend¬ 
ment. Four Justices dissented, three of whom joined in 
the opinion of Mr. Justice Black, holding the ordinance 
invalid on the grounds that “an absolute prohibition of all 
uses of an amplifier on any of the streets” (page 104) was 
an unconstitutional abridgment of liberty of speech. 

The effect of the decision with respect to the issue of 
“absolute prohibition” is uncertain because of the division 
among the majority as to the rationale of their judgment. 6 

6 It is perhaps an understatement to say that the Court’s reasons for 
upholding the Trenton ordinance in the Kovacs case are difficult to state with 
certainty. While five members of the Court upheld the ordinance, these 
five stated their reasons in three separate opinions. Mr. Justice Murphy 
dissented but neither wrote nor joined in any opinion. The Justices Black, 
Douglas, and Butledge joined in a dissenting opinion written by Mr. Justice 
Black. Mr. Justice Butledge filed an additional opinion. There was not only 
not common agreement on the law of the case but contrariety of opinion as 
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The Kovacs case might have been relevant here had the 
Public Utility Commission prohibited broadcast reception 
on street cars and buses as being inconsistent with public 
comfort, convenience and safety but the Public Utility Com¬ 
mission did not so hold in its proceedings below but, on the 
contrary, held that broadcast reception on public convey¬ 
ances w’as consistent with public comfort, convenience and 
safety. The appellants’ absurd contention that the Con¬ 
stitution requires that the Public Utility Commission pro¬ 
hibit such activities has no support from the Kovacs case 
or any other case. 

The weak attempt of appellants to make out a depriva¬ 
tion of property by government through the private acts 
of Capital Transit Company in introducing broadcast re¬ 
ception to its vehicles scarcely requires response, particu¬ 
larly in view of the fact that appellants here seek to have 
government require other passengers to devote their time 
to pursuits other than listening to radio programs in order 
to accommodate appellants’ desire to read, rest and think. 
But this phase of appellants’ argument should not be 
passed without noting the fallacy of appellants’ distinc¬ 
tions between “music as you ride” and other devices de¬ 
signed to capture the attention of the public for commer¬ 
cial advertising ventures? 

Appellants say that “one is not required to listen to 
radio commercials in his home” so there one is not a 
“captive audience” as he is on the public conveyance. The 
only way one can avoid hearing radio commercials in his 
“castle” is to never listen to the radio. In this modern 
day this is no less of a “Hobson’s choice” than the avoid¬ 
ance of street car reception by not riding the vehicles of 


to what the record showed as to critical facts. We believe that one must at 
least sympathize, if not fully agree, with the following characterization of 
the case by Mr. Justice Rutledge: 

“What the effect of this decision may be I cannot foretell, except that 
Kovacs will stand convicted and the division among the majority voting 
to affirm leaves open for future determination whether absolute and total 
state prohibition of sound trucks in public places can stand consistently 
with the First Amendment. ’ * 
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Capital Transit. The basic tool of our American system 
of broadcasting is to “capture an audience’* by programs 
that it is necessary or convenient for the public to hear 
and then during the “captivity” transmit the advertising 
message. This is another manifestation of the “foot in 
the door” tactics decried by appellants. Could not appel¬ 
lants, if successful here, as logically contend that it is like¬ 
wise unconstitutional to employ the great communication 
medium of broadcasting to capture an audience for com¬ 
mercial advertising by inserting such messages between or 
in programs that it is vital or important for the public to 
hear? They could, and we believe they would, because it 
is patent that their basic objection is to commercial broad¬ 
casting. 

Appellants, after having full and complete opportunity 
to establish before the Public Utility Commission that 
broadcast reception on public conveyances is inconsistent 
with public comfort, convenience and safety and after the 
opportunity to review the lawfulness of the decision by the 
Commission before the District Court caiinot really ask 
more as a matter of constitutional due process. If there 
has been a deprivation of liberty or property by govern¬ 
ment, which we deny, it was accomplished by due process 
of law. The accommodation of the conflicting desires of 
appellants and other passengers with respect to this mat¬ 
ter are appropriately a function which Congress is entitled 
to empower the Public Utility Commission to perform, as 
Congress has. Cf: Saia v. New York, supra, and Kovacs 
v. Cooper, supra. The Commission carefully followed the 
procedures required by the Statute and its regulations to 
reach its decision herein. Appellants have had due process. 
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CONCLUSION. 

Based upon the foregoing arguments and all of the facts 
of record it is submitted: 

1. That the appeal must be dismissed because Appellants 
are not persons affected by a final order of the Commis¬ 
sion; 

2. That in the alternative this Court should affirm the 
order of the lower court dismissing the appeals on the 
grounds that the installation of radio receivers by Capital 
Transit was not governmental action within the meaning 
of the First and Fifth Amendments, and further, that there 
has been no invasion of Appellants rights under the First 
and Fifth Amendments. 

Respectfully submitted, 

W. Theodore Pierson, 
Vernon C. Kohlhaas, 
Thomas N. Dowd, 

1007 Ring Building, 
Washington 6, D. C. 

Pierson and Ball, 
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Of Counsel. 
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COUNTERSTATEMENT OF THE QUESTION 

PRESENTED. 

In the opinion of Appellee, Capital Transit Company, 
the question is: 

Was the District Court correct in dismissing Appellants’ 
appeal from an order of the Public Utilities Commission 
of the District of Columbia dismissing the Commission’s 
own investigation to determine whether or not the installa¬ 
tion and use of radios in the vehicles of Capital Transit 
Company is consistent with public convenience, comfort, 
and safety; when there was no evidence of record to sup¬ 
port any other lawful action by the Commission? 



INDEX. 


Page 

Counterstatement of the Question Presented.Prefixed 

Counterstatement of the Case. 1 

Statutes Involved. 7 

Summary of Argument. 7 

Argument. 9 

I. The real Question Presented involves only 
Commission discretion in dismissing an ad¬ 
ministrative investigation into public matters. 9 

II. Appellants are not affected by the Commis¬ 
sion’s order dismissing its own investigation. 10 

HI. The Constitutional questions argued are with¬ 
out merit. 16 

IV. Conclusion. 18 

Appendix—Statutes Involved. 19 

TABLE OF AUTHORITIES. 

Cases. 

Alexander Sprunt & Son v. United States, 281U. S. 249. 11 
American Communications Assn. v. Douds, 339 U. S. 

382 . 14 

Betts v. Easley, 161 Kan. 459, 169 P. 2d 831..,. 14 

Henderson v. United States, 339 U. S. 816.8,13,14 

Kerr v. Enoch Pratt Free Library, 149 F. 2d 212. 14 

Kovacs v. Cooper, 336 U. S. 77. 17 

Lundberg v. Chicago Great Western Ry. Co., 76 F. 

Supp. 61. 15 

Marsh v. Alabama, 326 U. S. 501. 14 

Mclntire v. Wm. Penn. B. Co., 151 F. 2d 597. 15 

Northern Pacific R. Co. v. North Dakota, 236 U. S. 585. 16 

Picking v. Pennsylvania R. R. Co., 66 F. Supp. 233,160 

F. 2d 106. 15 

Pittsburg & W. Va. Ry. Co. v. United States, 281 U. S. 

479. 11 

Saia v. New York, 334 U. S. 558 . 17 





















11 


Index Continued. 


Page 

Shelley v. Kraemer, 334 U. S. 1. 14 

Steele v. Louisville & N. R. Co., 323 TJ. S. 192. 14 

United States v. Public Utilities Comm., 80 App. D. C. 

227, 151 F. 2d 609 . 8,13 

Vinson v. Washington Gas Light Co., 321 U. S. 489_ 11 

Washington Gas Light Co. v. Byrnes, 79 App. D. C. 107, 

137 F. 2d 547 . 11 

Statutes. 

D. C. Code, 1940: 

Section— 

43-202 .11,19 

43-402 .11,19 

43-410. 19 

43-414.11,19 

43-415.12,20 

43-416.12, 20 

43-704 . 6 

43- 705 .2,6,7,9,10,15,20 

44- 201 .8,15,22 

Rules and Regulations. 

Court of Appeals Rule 17 (c) (4). 2 

Public Utilities Commission Rule— 

7.4 . 11 

7.5 . 11 

Police Department Regulation, Art. VI, §§ 1, 2. 13 

Okdebs. 

Public Utilities Commission Orders— 

No. 683. 13 

No. 711. 13 

No. 3560 . 5 

No. 3612.5,10 























IN THE 


United States Conrt of Appeals 

fob the District of Columbia Circuit 


No. 10777. 


FRANKLIN S. POLLAK and GUY MARTIN, 

Appellants , 

v. 

PUBLIC UTILITIES COMMISSION OF THE 
DISTRICT OF COLUMBIA, et al., Appellees. 


Appeal from the United States District Court 
for the District of Columbia. 


BRIEF FOR APPELLEE CAPITAL TRANSIT 

COMPANY. 


COUNTERSTATEMENT OF THE CASE. 

The Appellee Capital Transit Company (Capital Transit) 
believes that the Appellants have not stated the case as 
fully and completely as is necessary to a fair consideration 
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of the question presented on this appeal. 1 Accordingly 
this counterstatement of the case is presented to correct 
certain statements made by Appellants and to supplement 
such statements by a reference to the facts of record be¬ 
fore the Commission and to its orders. 

The record shows that in 1948 Capital Transit entered 
into a contract with Washington Transit Radio, Inc. 
(Transit Radio) which provides, among other things, for 
the installation and maintenance of radio receiving equip¬ 
ment in Capital Transit’s vehicles without cost to it (App. 
34-36, 102, 104-105). Under this contract a substantial 
number of receiving sets had been installed at the time of 
the Commission’s investigation (App. 34). 

Pursuit to a contract with a radio broadcasting company 
the receiving sets are tuned to WWDC-FM, which station 
transmits programs of selected music, news, weather and 
time reports interspersed with short commercials and pub¬ 
lic service announcements (App. 38, 84). The musical pro¬ 
grams received are selected for the Washington public to 
include non-distracting, pleasing, and soothing types of 
music. (App. 78, 79, 82). Commercial announcements are 
limited to 60 seconds duration not to exceed six minutes 
in any hour. (App. 106). Public service announcements 
make possible the use of transit radio for “panic-control” 
in times of emergency (App. 86), and for rerouting of ve¬ 
hicles in emergencies (App. 75). 

i The first point stated by Appellants in their Brief (p. 5) attacks the dis¬ 
missal orders of the District Court as error on the ground stated in the Court’s 
opinion (App. 3). That ground related to the lack of any affect on the legal 
rights of Appellants by the Commission’s actions. Although Appellants make 
reference to the Commission’s orders and to matters in the record before the 
Commission, as filed with the District Court pursuant to Section 43-705, D. C. 
Code, 1940, they do not include record references to such matter as required 
by Buie 17 (c) (4) of this Court. Indeed, Appellants refused to print as a 
part of their appendix any part of the record before the Commission, their 
refusal including the Commission’s orders which are the subject of their 
appeal (App. 24-26). Section 43-705, under which Appellants appealed to 
the Courts to review the Commission’s action, requires that such appeal ‘‘shall 
be heard upon the record before the Commission.” For that purpose the 
statute requires the Commission to file its record with the Court. All parts 
of that record which are included within the Joint Appendix (App. 28-122) 
were printed for the convenience of the Court at the expense of Appellees 
after Appellants had refused to print them. 
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In order to minimize as much as possible individual ob¬ 
jections to the programs received via transit radio, great 
care is taken in the selection of music of a suitable type 
(App. 38-39, 76-82). The record shows that the “music as 
you ride” programs benefit the public by making their ride 
more pleasant (App. 74), and that it soothes and relaxes the 
transit riders into a better mood (App. 48, 52, 53, 74-75). 
The record also shows that the type of music received has 
gained increasing public acceptance (App. 80, 82-83); that 
there is always a small minority who object to such music 
(App. 83); but that even such minority who object derive 
subconsciously the benefits of this type of music (App. 83). 

The contract between Capital Transit and Transit Radio 
provides for the turning off of the radio receivers on the 
transit vehicles “when in the opinion of the operator of 
any such vehicle the radio equipment is not operating prop¬ 
erly or the nature of the material being broadcast will 
jeopardize the operation of the vehicle according to normal 
standards of safety.” (App. 105) This provision has 
been implemented by operator instructions to turn off the 
sets when too loud or something is wrong with them (App. 
39). The contract contains provisions insuring programs 
of good quality and consonant with a high standard of pub¬ 
lic acceptance and responsibility, limiting commercial an¬ 
nouncements to a maximum of 60 seconds duration not to 
exceed six minutes in any hour, and reserving a right to 
Capital Transit to object to any commercial continuity or 
sponsor thereof (App. 106). The contract also contains a 
provision for its termination “in the event operations un¬ 
der this Agreement result in unfavorable public reaction 
or adverse operating conditions harmful to Capital.” 
(App. 109) In return for the privilege of installing radio 
receivers in its vehicles Capital Transit receives substan¬ 
tial revenues from Transit Radio which help pay the 
cost of the ride to the transit rider (App. 35-37, 107-108). 

The record shows that every precaution is taken in the 
installation of the equipment and its maintenance to mini¬ 
mize the sound level at the operators ’ position and to dis- 
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tribute sound evenly throughout the public spaces in the 
vehicle (App. 95-96). The volume level of the radio sounds 
is regularly checked for comfortable listening levels (App. 
96-100). Subjective and objective tests both showed that 
the radio sound level is not objectionable, it does not hinder 
or prevent normal communication, and it is not possible to 
measure acoustically any difference in sound level contrib¬ 
uted by the radios in transit vehicles (App. 31-33, 45, 46, 
49-50, 52, 57, 76, 87-94, 96, 101, 113). 

The record also shows that the use of radios in transit 
vehicles does not impair the safety of operation of those 
vehicles. A representative of the District Police Depart¬ 
ment testified that “radio-equipped vehicles do not enter 
into the traffic accident picture at all.” (App. 30) A repre¬ 
sentative of the District Department of Vehicles and Traf¬ 
fic testified that, in the absence of any evidence showing 
that radios had been a contributing factor in traffic acci¬ 
dents, no regulations prohibiting such radios had been rec¬ 
ommended; and that his department did not consider it a 
traffic matter (App. 30). The Chief Engineer of the Com¬ 
mission testified from observations made by his depart¬ 
ment that there is no lack of safety due to the operation of 
the transit radios (App. 31-33). Testimony of supervisors 
and instructor operators of Capital Transit vehicles showed 
that radio reception does not interfere with operation of 
the vehicles or with safety of such operation. (App. 43-57). 

Accident statistics on Capital Transit lines not only 
showed no greater accident rate for radio equipped ve¬ 
hicles but actually indicated an improvement of the safety 
factor when compared with statistics of vehicles without 
radios (App. 57-62, 111-112). This experience was dupli¬ 
cated in other cities where transit radio is operating (App. 
42-43). 

For practical business reasons both Capital Transit and 
Transit Radio took elaborate steps to obtain an impartial 
determination of whether or not the public wanted “music 
as you ride” (App. 34-36, 84-85). Those determinations 
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showed that more than 90 per cent of the transit riding 
public were not opposed to “music as you ride”, and that 
more than 75 percent wanted it (App. 35, 38, 69, 70). Only 
approximately 3 per cent are firmly opposed (App. 71). 
Appellants may be classed with this dissident minority of 
individuals. 

The determinations of the public preference for “music 
as you ride” were made by trained investigators (App. 
62-63, 65-66) under recognized scientific random sampling 
methods (App. 63-64, 66-71), and the results accurately re¬ 
flect the opinion of the transit riding public (App. 64-65). 
The results in Washington are comparable with the favor¬ 
able public opinion in other cities (App. 41-42). A further 
survey was made of Capital Transit operators’ opinion 
of “music as you ride” in which over 95 per cent of the 
operators stated that there was no interference with proper 
and safe operation (App. 72-75). 

The proceeding before the Commission was initiated by 
the Commission on its own motion by its Order No. 3560 
on July 14, 1949 (App. 28). That order did not institute 
a general “investigation into the legality of the installa¬ 
tion of radio receivers” in the vehicles of Capital Transit 
(See Appellant’s Br. p. 2). Rather, it was limited to an 
investigation “to determine whether or not the installation 
and use of radio receivers on the streetcars and buses of 
Capital Transit Company is consistent with public con¬ 
venience, comfort and safety; • * and a public hearing 
was ordered and held on that limited question (App. 29). 

The Appellants were granted leave by the Commission 
to intervene in its investigatory proceeding. As inter- 
venors they participated actively in the proceeding 
(App. 114). 

On December 19, 1949, by Order No. 3612, the Commis¬ 
sion issued its findings, opinion, and order dismissing its 
investigation initiated by its Order No. 3560 (App. 114-120). 
Its opinion and findings show that the Commission gave 
careful consideration to the arguments of Appellants and 
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their attempts to broaden the issues under investigation 
(App. 115-116), but that it confined its inquiry to the 
“salient points of public convenience, comfort and safety” 
as stated in its order of investigation and notice of hearing 
(App. 117-118). After analyzing the evidence before the 
Commission in some detail (App. 116-120) the Commission 
found and concluded (App. 120): 

“From the testimony of record, the conclusion is 
inescapable that radio reception in streetcars and buses 
is not an obstacle to safety of operation. 

“Further, it is evident that public comfort and con¬ 
venience is not impaired, and that, in fact, through 
the creation of better will among passengers, it tends 
to improve conditions under which the public rides. 

“In the light of these conclusions, it is obvious that 
the installation and use of radios in streetcars and 
buses of the Capital Transit Company is not incon¬ 
sistent with public convenience, comfort and safety.” 

Accordingly the investigation on those subjects was dis¬ 
missed. 

On February 15, 1950, the Commission denied applica¬ 
tions for reconsideration filed by the Appellants (App. 121- 
122 2 ). Its order denying reconsideration shows that the 
Commission gave careful consideration to the presenta¬ 
tions set forth in the Appellants’ petition for reconsidera¬ 
tion in the light of the evidence before the Commission and 
found that its conclusions should be affirmed (App. 121). 

Pursuant to Section 43-705, D. C. Code, 1940, Appellants 
appealed to the United States District Court for the Dis¬ 
trict of Columbia from the Commission’s orders (App. 4). 
Capital Transit, Transit Radio, and the Commission each 
filed motions to dismiss the appeal (App. 16-18). The 
District Court granted all of these motions to dismiss (App. 

2Section 43-704, D. C. Code, 1940, provides that: “No * * * person * * * 
shall in any court urge or rely upon any ground not so set forth in said appli¬ 
cation.’’ Section 43-705, D. C. Code, 1940, permits an appeal from Commission 
orders only within a specified time after final action by the Commission on a 
petition for reconsideration. 
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20-21 3 ). The opinion of the District Conrt indicates that 
it based its decision dismissing the appeals on a thorough 
study of all of the facts before the Court which included 
the foregoing facts of record before the Commission 
(App. 3). 

STATUTES INVOLVED. 

Relevant sections of the District of Columbia Code, not 
included in Appellants’ Brief, are printed in an Appendix 
to this Brief for the convenience of the Court. 

SUMMARY OF ARGUMENT. 

I. 

1. Appellants distort the effect of the Commission’s or¬ 
der to show that they are affected by governmental action. 

2. The Commission’s order dismissing its own investiga¬ 
tion was within its discretion and not subject to judicial 
control or review. 

3. There was no error in failing to decide Appellants’ 
alleged personal rights in an investigation to determine 
public convenience, comfort, or safety. 

n. 

1. Section 43-705, D. C. Code, allows appeal only by per¬ 
sons “affected” by a final order of the Commission. Inter¬ 
vention and participation in an administrative investiga¬ 
tion does not show Appellants are affected by a Commis¬ 
sion order dismissing the investigation. Nor does inter¬ 
vention or participation give Appellants a right to con¬ 
tinuance of the investigation or a right to a decision on 
matters outside of the scope of the investigation. 

2. The notice of investigation, required by the applicable 
statutes, limited the issues before the Commission to 


3 The dismissal orders of the District Court are not limited to the ground 
stated by the Court in its opinion (App. 3). The Court, after argument, 
refused to sign dismissal orders so limited. 
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whether or not transit radio reception is “consistent with 
public convenience, comfort and safety.” The claims of 
personal rights by Appellants are in conflict with the pub¬ 
lic interest as shown by the record. Since there was no 
evidence of record which would have supported any Com¬ 
mission action within the scope of the issues, the discon¬ 
tinuance of the Commission’s investigation did not affect 
any rights of Appellants as interveners. 

3. The Commission’s conclusions dealt only with the pub¬ 
lic convenience, comfort, and safety. Its order did not 
compel Appellants to do or not to do anything, and did not 
determine any of their personal or private rights. Capital 
Transit is not required to obtain Commission sanction or 
approval of “music as you ride”, has not requested it, and 
the Commission’s order does not constitute such sanction 
or 4®»approval. 

4. United States v. Public Utilities Commission, 80 App. 
D. C. 227,151 F. 2d 609, does not hold that utility customers 
are “affected” by all orders of the Commission. The facts 
of this case distinguished the above case as well as the case 
of Henderson v. United States, 339 U. S. 816. There is no 
statute or regulation making radio reception in Capital 
Transit vehicles unlawful. 

5. The cases cited by Appellants in an effort to show 
that they are affected by governmental action all are dis¬ 
tinguishable in that in each the government had either taken 
direct affirmative action involving the complaining persons 
or had authorized an instrumentality to take such action 
pursuant to legislation. 

6. The provisions of the Merger Act (47 Stat. 752, Sec¬ 
tion 44-201, D. C. Code) do not grant Capital Transit a 
monopoly but authorize competition when “necessary for 
the convenience of the public”, and the record shows that 
Capital Transit has no monopoly. Such statutes do not 
constitute Capital Transit an instrumentality of the gov¬ 
ernment. 
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7. Appellants’ complaint against the activities of Capital 
Transit is not a proper subject of appeal under Section 43- 
705, D. C. Code, because such activities are not the result 
of or attributable to the Commission’s orders. 

HI. 

1. Appellants have shown no exercise of government 
power abridging their rights under the First and Fifth 
Amendments, and they have not shown any personal pri¬ 
vate right to use the Capital Transit facilities except under 
conditions applicable to all alike. 

2. Appellants’ constitutional arguments based on “free¬ 
dom not to listen” are in direct conflict with the public in¬ 
terest in wanting to listen and in the comfort, convenience, 
and safety promoted by “music as you ride”. Appellants 
distort “freedom of speech” into freedom to restrict 
speech. They misapply the guarantee against deprivation 
of liberty and property to an asserted personal liberty to 
restrict the liberty of the public, Capital Transit, and Tran¬ 
sit Radio, and to take the property of Capital Transit. 

3. The cases cited by Appellants do not support their 
constitutional arguments. 

ARGUMENT. 

L 

The Real Question Presented Involves Only Commission 
Discretion in Dismissing an Administrative Investiga¬ 
tion into Public Matters. 

Appellants seek to clothe the Commission’s action in¬ 
volved in this case with an effect which it does not in fact 
have. They do so in their statement of the Question Pre¬ 
sented as well as by their argument. Obviously, in order 
to argue constitutional questions under the First and Fifth 
Amendments to the Constitution of the United States, Ap¬ 
pellants must strain and distort the facts with respect to 
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the Commission's action in an attempt to show that gov¬ 
ernmental action is involved and that that action affected 
their rights in some manner. 

It is clear that the only action of the Commission ap¬ 
pealed from is its order dismissing its own administrative 
investigation (App. 4,120). Whether or not such an inves¬ 
tigation shall be initiated, continued, or dismissed is within 
the administrative discretion of the Commission. The only 
question presented on appeal to the Courts from an order 
dismissing such an investigation is whether or not such 
discretion was lawfully exercised. We need no citation of 
authority at this late date to support the proposition that 
the Courts cannot control matters committed to administra¬ 
tive discretion in their review of administrative orders. 

Appellants' Brief attempts to convert the simple ques¬ 
tion before the Commission, involving the public conven¬ 
ience, comfort, and safety, into one involving alleged per¬ 
sonal rights of Appellants. They argue that the District 
Court erred in disregarding their asserted private rights 
but they fail to show that either the Commission or the 
Court was required to decide questions as to such private 
rights. 


n. 

Appellants Are Not Affected by the Commission’s Order 
Dismissing Its Own Investigation. 

Section 43-705, D. C. Code, 1940, under which Appellants 
instituted their appeal from the Commission's Order No. 
3612, allows such an appeal only to persons “affected by 
any final order or decision of the Co mmi ssion". To deter¬ 
mine if Appellants were so affected it is necessary to deter¬ 
mine what the Commission's action was, also bearing in 
mind what it was not. The District Court concluded that 
“basically, there is no legal right of the petitioners • • • 
which has been invaded, threatened or violated by the ac¬ 
tion of the Public Utilities Commission • • V' (App. 3) 
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The fact relied upon by Appellants (Br. p. 7), that they 
were permitted to intervene and participated in the Com¬ 
mission’s investigation, does not show that they had any 
right which was affected by the Commission’s order. Alex¬ 
ander Sprunt <& Son v. United States, 281 U. S. 249, 254- 
257; Pittsburg & W. Va. Ry. Co. v. United States, 281 U. S. 
479, 486-488. The Commission’s Rules of Practice and 
Procedure also make this clear. By Rule 7.4 it is provided 
that the granting of a petition to intervene “shall not con¬ 
stitute a determination by the Commission that the inter 
vener is or will be affected by its final order or decision.” 

Participation in an investigation instituted on the Com¬ 
mission’s own motion does not give Appellants a right to 
the continuance of such an investigation nor does it give 
them a right to a decision of any matters outside of the 
scope of the issues which are the subject of investigation. 
Rule 7.5 of the Commission’s Rules of Practice and Pro¬ 
cedure specifically provides that “the granting of a petition 
to intervene shall not have the effect of changing or enlarg¬ 
ing the issues in the proceeding, • * See also Vinson v. 
Washington Gas Light Co., 321 U. S. 489, 499-501, affirming 
Washington Gas Light Co. v. Byrnes, 79 App. D. C. 107, 
137 F. 2d 547, 559. 

In the Byrnes case, supra, this Court specifically held 
that persons permitted to intervene in investigatory pro¬ 
ceedings before the Commission are not permitted to con¬ 
trol the scope of the Commission’s investigation and may 
not compel the Commission to undertake an investigation 
against its better judgment. 4 In addition to the statutory 
power, under Sections 43-202 and 43-402, D. C. Code, 1940, 
to conduct its investigations in accordance with its own dis¬ 
cretionary judgment, Section 43-414, D. C. Code, 1940, 


4 In so holding the Court relied upon the provisions of Sections 43-202 and 
43-402, D. C. Code, 1940; granting power to adopt rules and regulations for 
the “conduct of its investigations, inquiries, hearings and other proceedings; 
and “to regulate the mode and manner of all investigations and hearings 
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grants the Commission power to investigate any matter on 
its own motion. If, however, it holds a hearing on the 
matters investigated it is required, by Sections 43-415 and 
43-416, D. C. Code, 1940, to give statutory notice of such 
matters. 

It is clear that the only statutory notice given in this 
case limits the matters investigated to whether or not 
transit radio reception is “consistent with public conven¬ 
ience, comfort and safety”. (App. 29) Those public ques¬ 
tions do not embrace questions of personal private rights. 
On the subject matter of public convenience, comfort, or 
safety, we have shown that the Commission’s conclusions 
(App. 120) were amply supported by its record (See pp. 
2-6, supra). Obviously Appellants do not represent the 
public in voicing their objections to “music as you ride”. 
In fact the record shows that they are opposed to the pub¬ 
lic interest. (App. 35, 38, 69-70, 117) Since there was no 
evidence of record which would have supported any action 
by the Commission within any of its statutory powers, the 
Commission’s discontinuance of its own investigation did 
not affect any rights of Appellants as interveners in that 
proceeding. 

In support of their argument that they are affected by 
the Commission’s action, Appellants assert at various 
places throughout their Brief that the Commission’s action 
“sanctioned” and “approved” the practice of Capital 
Transit in receiving radio programs on its vehicles (Ap¬ 
pellants’ Br. pp. 8, 9, 12, 36), and that its action amounts 
to “compulsion”. (Appellants’ Br. pp. 12, 14, 32) But 
the Commission’s conclusions dealt only with the conven¬ 
ience, comfort and safety of the public as a whole. Its 
order did not compel Appellants to do or not to do any¬ 
thing. It did not purport to determine any personal or 
private rights of Appellants. Capital Transit is not 
required by any statute to obtain the Commission’s sanc¬ 
tion or approval of “music as you ride”, it has not 
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requested it, and the Commission’s order does not consti¬ 
tute such sanction or approval. 6 

The foregoing facts are sufficient to distinguish the deci¬ 
sion in United States v. Public Utilities Commission, 80 
App. D. C. 227,151 F. 2d 609, relied on by Appellants (Br. 
p. 7). In that case the Commission had taken definitive 
affirmative action by changing and prescribing the rates to 
be paid by the United States as a customer of the electric 
utility whose rates were so fixed. Thus, that case holds no 
more than that such a customer is “affected” by a Com¬ 
mission order when its effect is to require the customer to 
pay more or less for the utility service received. The case 
does not hold that customers of utilities, either as a class 
or individually, are “affected” by all orders of the Com¬ 
mission in relation to the utility. 

The facts of the decision in Henderson v. United States, 
339 U. S. 816, also relied on by Appellants (Br. p. 7), also 
serve to distinguish that case from the instant one. In the 
Henderson case the court review was sought by a passen¬ 
ger who had initiated complaint proceedings before the 
Interstate Commerce Commission alleging a violation 
by the carrier of the anti-discrimination provisions of 
the Interstate Commerce Act. The commission had 
determined that the challenged regulations of the 
carrier were not in violation of the statutes relied upon. 
In holding that the challenged rules did violate specific 
provisions of law the Supreme Court did not reach the 
constitutional issues sought to be considered (70 S. Ct. 
at p. 847). Thus the passenger in that case was held to 
be “aggrieved” by the commission’s order which, despite 

5 Appellants in their Brief (p. 38 fnt. 18) refer to Commission Orders 
No. 683, $10(d), dated September 29, 1927, and No. 711, $ 2(i), dated 
Jane 19, 1928, and to District Police Regulations, Article VI, 5$ 1, 2, as 
requiring official approval of the operation of radios in Capital Transit’s 
vehicles. But it is obvious from the excerpts quoted from the Commission’s 
orders that they apply only to minimization of “noise” caused by vehicle 
“operation” and do not apply to radio program reception. The record 
before the Commission shows that the Police Regulations referred to were 
determined by the Police Department to be inapplicable (App. 39; See also 
App. 29-30). They are also obviously inapplicable to the 47 percent of motor 
vehicles in the District equipped with radios (App. 31). 
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the issues raised by his complaint, permitted a recurrence 
of discriminatory practices against him in violation of his 
rights created by a specific statute. 

Here Appellants were only interveners before the Com¬ 
mission with the issues limited by the Commission’s notice. 
They had not initiated a complaint proceeding. There was 
no evidence before the Commission that “music as you 
ride” is in violation of any statute administered by the 
Commission within the scope of the issues before the 
Commission. The findings of the Commission here on the 
public questions at issue have no comparability to the de¬ 
termination of the question of discrimination in the 
Henderson case. There is no statute making the radio 
reception practices of Capital Transit unlawful per se as 
the practices and regulations in the Henderson case were 
held to be. 

In an effort to support their complaint of violation of 
their constitutional rights under the First and Fifth 
Amendments, Appellants necessarily seek to show that 
they are affected by some action of the Government. They 
cite Steele v. Louisville and N . R. Co., 323 XT. S. 192, and 
Betts v. Easley, 161 Kan. 459, 169 P. 2d 831, involving dis¬ 
crimination under statutory authority; American Com¬ 
munications Association v. Douds, 339 U. S. 382, involving 
a statute requiring a uon-communist affidavit; the Hender¬ 
son case, supra, involving Interstate Commerce Commis¬ 
sion approval of discriminatory carrier regulations in vio¬ 
lation of a statute; Marsh v. Alabama, 326 U. S. 501, involv¬ 
ing criminal punishment under a state statute; Shelley v. 
Kraemer, 334 U. S. 1, involving discriminatory state ju¬ 
dicial action governing the sale of land; Kerr v. Enoch 
Pratt Free Library, 149 F. 2d 212, involving discrimination 
by a state owned library, and a number of cases involving 
discrimination by political parties as instrumentalities of 
the state (Appellants’ Br. pp. 9-14). 

We will not repeat what is said with respect to the fore¬ 
going cases in the Briefs filed herein by Washington 
Transit Radio, Inc. and the Public Utilities Commission. 
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Their analysis demonstrates the lack of application of the 
cited cases. We think it sufficient to point out that in each 
case cited the government had either taken direct affirma¬ 
tive action affecting the rights of the complaining persons 
or had authorized an instrumentality of the government 
to take the action complained of pursuant to legislation 
without which the complained of action could not have 
been taken lawfully. 

Appellants rely upon the provisions of the Merger Act 
of 1933 (Joint Resolution of January 14, 1933, 47 Stat. 
752; Section 44-201, D. C. Code, 1940) in support of their 
argument that government action is involved through the 
alleged granting of a monopoly of the transportation busi¬ 
ness within the District to Capital Transit. The provisions 
relied upon grant no such monopoly. In fact they permit 
competition when “necessary for the convenience of the 
public.” In this respect Appellants also ignore the record 
which shows that Capital Transit in fact enjoys no such 
monopoly within the District (App. 39). 

But such statutes which authorize private corporations 
to conduct a business affected with a public interest, sub¬ 
ject to regulation by authorized administrative agencies, 
do not constitute private corporations such as Capital 
Transit instrumentalities of the state. They remain pri¬ 
vate corporations so far as their actions involving other 
persons are concerned and such actions, apart from action 
by the State or its agency, cannot be said to involve govern¬ 
ment action in violation of the First, Fifth, or Fourteenth 
Amendments. Lundberg v. Chicago Great Western Ry. Co., 
76 F. Supp. 61; Picking v. Pennsylvania R. R. Co., 66 F. 
Supp. 233; affirmed, 160 F. 2d 106, cert, denied, 332 U. S. 
776; Mclntire v. Wm. Perm B. Co., 151 F. 2d 597, 600-601, 
cert, denied, 327 U. S. 779. z 

It is clear that Appellants have not been affected by the 
action of the Commission appealed from. Rather, their 
complaint is based upon the activities of Capital Transit. 
But the activities of Capital Transit are not a proper sub¬ 
ject of appeal under Section 43-705, D. C. Code, 1940, and 
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such activities are not the result of or attributable to the 
Commission’s orders here involved. 

m. 

The Constitutional Questions Argued Are Without Merit. 

The Constitutional questions under the First and Fifth 
Amendments argued by Appellants must of necessity be 
based upon some exercise of governmental power which 
abridges those rights. As we have shown this fundamental 
basis for Appellants’ argument is not present in this case. 
But Appellants have not shown that they have any per¬ 
sonal private right to use the public facilities of Capital 
Transit except under conditions applicable alike to all 
members of the transit riding public. 

In their argument on the Constitutional questions Appel¬ 
lants seek to avoid the obvious fact shown of record that 
their insistence on a personal “freedom not to listen” is 
in direct conflict with the interests of the transit riding 
public that wants to listen and whose comfort, convenience 
and safety is promoted by “music as you ride”. Appellants 
magnify the effect on their alleged interests without evi¬ 
dence of record to support their statements. They distort 
the “freedom of speech” guaranteed by the First Amend¬ 
ment into freedom to restrict speech and the right of the 
public to listen. They misapply the guaranties of the Fifth 
Amendment against deprivation of liberty and property to 
an asserted personal liberty to restrict the liberty of the 
public, Capital Transit, and Transit Radio, and to take the 
property of Capital Transit by restricting its use. The 
fact that the private property of Capital Transit is devoted 
to a public use on certain terms does not justify the imposi¬ 
tion of restrictions that are not reasonably concerned with 
the proper conduct of the business. Northern Pacific R. 
Co. v. North Dakota, 236 U. S. 585, 595. 

The cases cited by Appellants in support of their argu¬ 
ment under the First Amendment are all cases in which the 
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courts held unconstitutional attempts by government to 
restrict, prohibit, or restrain free speech or the press. 
They do not hold that the Constitution requires the gov¬ 
ernment to restrain speech and press at the instance of an 
annoyed minority. 

In support of their Argument under the Fifth Amend¬ 
ment Appellants rely upon excerpts and general phrases 
from opinions, principally dissents, torn from the signifi¬ 
cance of concrete circumstances. They rely most strongly 
upon Saia v. New York, 334 U. S. 558 and Kovacs v. 
Cooler, 336 U. S. 77. But the Saia case struck down, 
under the Fourteenth Amendment, municipal legislation 
allowing arbitrary denial of the use of loud speakers in 
public places. In the Kovacs case the majority upheld an 
ordinance prohibiting sound amplification devices emitting 
“loud and raucous noises” as a reasonable exercise of 
legislative power. No legislative enactments similar to 
those involved in the Saia and Kovacs cases are involved 
in this case. 

We submit that nothing said by Appellants supports 
their argument that any of their rights under the First or 
Fifth Amendments have been abridged by the reception of 
radio programs on the vehicles of Capital Transit. For 
further reply and analysis of Appellants’ Brief on these 
constitutional questions we refer the Court to the Brief 
filed herein by Transit Radio. 
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IV. 

Conclusion. 

Capital Transit respectfully submits that the District 
Court properly dismissed the petition of appeal on the 
record before it. The Commission’s order dismissing its 
own investigation was the only lawful action the Commis¬ 
sion could have taken on the notice of the issues and the 
record before it. 

Edmund L. Jones 
Colorado Building 
Washington, D. C. 

F. G. Aw ALT 

Dabyal, A. Myse 
822 Connecticut Avenue 
Washington, D. C. 

Attorneys for AppeUee, 
Capital Transit Company 


December, 1950. 


APPENDIX. 


Statutes Involved. 

D. C. Code, 1940: 

§43-202 Quorum—Investigations, inquiries may be 
undertaken by any Commissioner. 

• • • The commission shall have power to adopt and 
publish rules and regulations for the administration 
of the provisions of chapters 1-10 of this title, includ¬ 
ing the conduct of its investigations, inquiries, hear¬ 
ings, and other proceedings. (Mar. 4, 1913, 37 Stat. 
995, ch. 150, § 8, par. 97; Dec. 15, 1926, 44 Stat. 921, 
ch. 8, § 1.) 

§ 43-402 Commission may adopt rules and regulations. 

The commission shall have power to adopt reason¬ 
able and proper rules and regulations relative to all 
inspections, tests, audits, and investigations, and to 
adopt and publish reasonable and proper rules to gov¬ 
ern its proceedings and to regulate the mode and man¬ 
ner of all investigations and hearings of public utili¬ 
ties and other parties before it. (Mar. 4, 1913, 37 Stat. 
982, ch. 150, § 8, par. 32.) 

§ 43-410 Notice as to hearings—Compulsory attendance 
of witnesses. 

The commission shall give the public utility and the 
complainant, if any, ten days’ notice of the time and 
place when and where such hearing and investigation 
will be held and such matters considered and deter¬ 
mined. Both the public utility and complainant shall 
be entitled to be heard and shall have process to en¬ 
force the attendance of witnesses. (Mar. 4, 1913, 37 
Stat. 983, ch. 150, § 8, par. 40.) 

§ 43-414 Summary investigation. 

Whenever the commission shall believe that any 
rate or charge may be unreasonable or unjustly dis¬ 
criminatory, or that any reasonable service is not 
supplied, or that an investigation of any matter re- 
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lating to any public utility should for any reason be 
made, it may, on its own motion, summarily investi¬ 
gate the same with or without notice. (Mar. 4, 1913, 
37 Stat. 984, ch. 150, § 8, par. 44.) 

§ 43-415 Hearings after summary investigation. 

If after making such investigation the commission 
becomes satisfied that sufficient grounds exist to war¬ 
rant a formal hearing being ordered as to the matters 
so investigated, it shall furnish such public utility 
interested a statement notifying the public utility of 
the matters under investigation. Ten days after such 
notice has been given the commission may proceed to 
set a time and place for a hearing and an investiga¬ 
tion as hereinbefore provided. (Mar. 4, 1913, 37 Stat. 
984, ch. 150, § 8. par. 45.) 

§ 43-416 Notice of hearing—Hearing to be conducted 
as though complaint had been filed. 

Notice of the time and place for such hearing shall 
be given to the public utility and to such other inter¬ 
ested persons as the commission shall deem necessary, 
as provided in section 43-410, and thereafter proceed¬ 
ings shall be had and conducted in reference to the 
matter investigated in like manner as though com¬ 
plaint had been filed with the commission relative to 
the matter investigated, and the same order or orders 
may be made in reference thereto as if such investiga¬ 
tion had been made on complaint. (Mar. 4, 1913, 37 
Stat. 984, ch. 150, § 8, par. 46.) 

§ 43-705 Appeal to District Court from certain orders— 
Precedence over other civil causes—Proceeding when 
additional evidence proper—Statement to accompany 
decision — Subsequent appeals — Commission not 
liable for costs or damages. 

The District Court of the United States for the Dis¬ 
trict of Columbia shall have jurisdiction to hear and 
determine any appeal from an order or decision of 
the Commission. Any public utility or any other per¬ 
son or corporation affected by any final order or de¬ 
cision of the Commission, other than an order fixing 
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or determining the value of the property of a public 
utility in a proceeding solely for that purpose, may, 
within sixty days after final action by the Commission 
upon the petition for reconsideration, file with the 
clerk of the District Court of the United States for 
the District of Columbia a petition of appeal setting 
forth the reasons for such appeal and the relief 
sought; at the same time such appellant shall file with 
the Commission notice in writing of the appeal to¬ 
gether with a copy of the petition. Within twenty 
days of the receipt of such notice of appeal the Com¬ 
mission shall file with the clerk of the said court the 
record, including a transcript of all proceedings had 
and testimony taken before the Commission, duly cer¬ 
tified, upon which the said order or decision of the 
Commission was based, together with a statement of 
its findings of fact and conclusions upon the said 
record, and a copy of the application for reconsider¬ 
ation and the orders entered thereon: Provided, That 
the parties, with the consent and approval of the Com¬ 
mission, may stipulate in writing that only certain por¬ 
tions of the record be transcribed and transmitted. 
Within this period the Commission or any other inter¬ 
ested party shall answer, demur, or otherwise move 
or plead. Thereupon the appeal shall be at issue and 
ready for hearing. All such proceedings shall have 
precedence over any civil cause of a different nature 
pending in said court, and the District Court of the 
United States for the District of Columbia shall 
always be deemed open for the hearing thereof. Any 
such appeal shall be heard upon the record before the 
Commission, and no new or additional evidence shall 
be received by the said court. • • • 

Upon the conclusion of its hearings of any such 
appeal the court shall either dismiss the said appeal 
and affirm the order or decision of the Commission or 
sustain the appeal and vacate the Commission’s order 
or decision. In either event the court shall accompany 
its order by a statement of its reasons for its action, 
and in the case of the vacation of an order or decision 
of the Commission the statement shall relate the par¬ 
ticulars in and the extent to which such order or de¬ 
cision was defective. 
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Any party, including said Commission, may appeal 
from the order or decree of said court to the United 
States Court of Appeals for the District of Columbia, 
which shall thereupon have and take jurisdiction in 
every such appeal. Thereafter the Supreme Court of 
the United States may, upon a petition for certiorari 
granted in its discretion, review the said case. • • • 
(Mar. 4, 1913, 37 Stat. 989, ch. 150, § 8, par. 65; Aug. 
27, 1935, 49 Stat. 882, ch. 742, § 2.) 

§ 44-201 Competing lines—Certificates of convenience 

and necessity. 

No competitive street railway or bus line, that is, 
bus or railway line for the transportation of passen¬ 
gers of the character which runs over a given route 
on a fixed schedule, shall be established without the 
prior issuance of a certificate by the Public Utilities 
Commission of the District of Columbia to the effect 
that the competitive line is necessary for the conve¬ 
nience of the public. (Jan. 14,1933, 47 Stat. 760, ch. 10, 
§ 4.) 
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